
In re: 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION 9 

F ll E 0 
JUN 1 - 1996 

CI&VIItUNMtNIAL PHOTtCJIOH AGfHCY 
REGION IX 

HEARING CLERK 

Docket No. EPCRA-09-94-0015 

CATALINA YACHTS, INC. 
MOTION FOR LEAVE TO CONTINUE 
ADMINISTRATIVE HEARING NOW 
SET FOR JULY 23, 1996 

Respondent. 

COMES NOW THE COMPLAINANT, the United States Environmental 

Protection Agency, Region 9, by its counsel of record, David M. 

Jones and moves the Presiding Administrative Law Judge to put 

over the administrative enforcement hearing in the above-entitled 

matter now schedule for July 23, 1996, the new hearing date to be 

set for the first date after August 5, 1996, that a hearing can 

be scheduled. 

The reason for the continuance sought by this motion is that 



Complainant 1 s main witness, Dr. Pi-Yun 11 Pam 11 Tsai, will be in the 

Republic of China attending funeral rites for a family member. 

Dr. Tsai plans to return to the United States and to duty at 

Region 9, U. S. Environmental Protection Agency on August 5, 

1996. 

The continuance sought by this motion is not intended to 

prejudice Respondent nor favor Complainant. 

Dated: June 5, 1996. 

Respectfully submitted, 

Counsel for 
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CERTIFICATE OF SERVICE 

I hereby certify that the original copy of the foregoing Motion 
For Leave To Continue Administrative Hearing Set For July 23, 1996, 
was filed with the Regional Hearing Clerk, Region 9 and that a copy 
was sent by First Class Mail to: 

and to: 

/ 
·; I 

\1 / 

Date 
. - ' 

/ 
I , 

SPENCER T. NISSEN 
Administrative Law Judge 
Office of Administrative Law Judges 
United States Environmental Protection Agency 
401 M Street, Room 3706 (1900) 
Washington, D. C. 20460 

Eileen M. Nottoli, Esquire 
Robert D. Wyatt, Esquire 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104-4438 

J! _/.--. ' ' ;'I -i J I ~ /1 I ' ' //' '/ ,,, __ (~- ~-

~Office of Regional Counsel 
U. S. Environmental Protection 
Agency, Region 9 



CatalinafYachts 

Regional Hearing Clerk 
U.S. EPA, Region IX 
Office of Regional Counsel, RC-2-1 
Post Office Box 360863 
Pittsburgh, PA 15251-6863 

Re: In Re: Catalina Yachts, Inc. 
Docket No. EPCRA-09-94-0015 

Dear Sir or Madam: 

n,-) 01 
I "-S ~· 
c'-::;, "'\... 

Pursuant to the Order entered by the Environmental Appeals Board dated March 24, 1999 
and received by Catalina Yachts on March 30, 1999, enclosed please find certified check in the 
amount of $108,792. Because Catalina filed a Motion for Reconsideration on April 8, 1999, and 
because the Environmental Appeals Board has not yet ruled on this motion, we respectfully 
request that the enclosed check not be deposited pending a ruling on the referenced motion. 
Catalina will write to your office within one week of receipt of EAB's disposition of the motion in 
order to make such adjustments as are necessary. 

Thank you for your consideration of this request. 

Very truly yours, 

Catalina Yachts, In 

J u N n 3 199~ 

G~NE~tU f.((GU~W.G f liOGR "M 
U.S. E; t. ~EG!Ci'; 9 

\~'k¥4~ 
By:r+----~----------

m McMenamin 

Enciosure 
Cc: Robert D. Wyatt, Esq., Beveridge & Diamond LLP 

CATALINA • MORGAN 
P.O. Box 989 21200 Victory Blvd., Woodland Hills, CA 91367 818-884-7700 I FAX 818-884-3810 

e-mail: catalina @catalinayachts.com www.catalinayachts.com 
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U.S. Environmental Protection Agency 

EPA REGION IX 

SAN FRANCISCO, CA 

1. INSPECTOR'S IDENTIRCATION 

DATE INSPECTORS NO. 

3) SICCODE 

3732 

NUMBER OF EMPLOYEES 

INSPECTION NOTIFICATION 

DATE 

5) DATE PREPARED 

5/26/94 

225 

Emergency Planning and Community Right-to-Know 

Act of 1986 (SARA Title Ill) 

DAILY 

SEQ. NO. 

INSPECTION REPORT 

TIME 

2. FACILITY NAME 

4) FACILITY ADDRESS 

21200 Victory Blvd. 

Woodland Hills CA 91365 
Unannounced 

Revised 6/1/94 

This company was selected by the EPCRA Targeting System (ETS) . In preparation for an inspection trip to the Los Angeles area in mid­November of 19~, the ETS was requested to list all the companies in ZIP code areas 91300 to 91399 with 50 or more employees. 

This company was selected because the listed SIC code was 3732 - Boat and boat building, and it was right around the corner from another company that I planned to inspect. 

On November 15, 1993, I met with Mr. Gerald B. Douglas, the Vice President. He said the facility manufactures sail boats from about 12 to 42 feet. These are all fiberglass reenforced plastic. He had not heard of this part of EPCRA but would check and get back to me. 

At a later visit, on May 19,1994, to the plant, Mr. Douglas and I went over the usages of Acetone and Styrene. Acetone was used for cleaning equipment etc. and is therefore considered "Otherwise Used". The styrene polymerizes with the ester in the resin and form the hard plastic hull and deck, it is therefore cortsidered "Processed". 

In the letter of April 27, they listed the emissions rather than the usages. During the May 19th visit, Mr. Douglas and Mr. Wright,(who was on called on the phone), explained that the Acetone emissions were actually equal to the number of pounds used. The number of pounds of emissions for Styrene were actual emissions based on factors supplied by the resin manufacturers. 

PAGE / 
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1. INSPECTOR'S IDENTIFICATION 

DATE INSPECTORS NO. 

11/15/93 EP-IX-003 

U. s. Environmental Protection Agency 

REGION IX 

SAN FRANCISCO, CA 

Emergency Planning and Community Right-to-Know 

A 

DAILY 

sec:t1No. 

Act of 1986 (SARA Tltle Ill) 

INSPECTION REPORT 
2. FACILITY NAME 

TIME 

13:4 catalina Yachts, Inc. 

Mr. Wright said he would supply me with the usage figures for styrene as 
soon as possible. 

On May 24, he wrote a letter, which he FAXED to us the next day, where 
he listed the amount of resin used, not the amount of styrene used. In a 
telephone call on May 27, 1994, Mr. Wright said that Catalina Yacht used 
four different types of resin over the years, these contained between 20 
and 62 % styrene. He thought that using the average of 41 % would be a 
good estimate. For the gel-coat, this usually contains between 40 and 
50 % styrene, so the average would be 45 %, which he thought would be a 
good number to use. 

Based on the in~ormation transmitted above~the following table was 
constructed. 

Year Acetone Usage* Resin Usage* Gel-coat Usage* 

1987 560,727 2,774,079 625,104 

1988 308,168 3,611,326 674,302 

1989 101,655 3,215,000 318,219 

1990 1,089 2,008,308 166,690 

1991 323 1,296,706 206,206 

1992 1,802 1,373,477 217,052 

* All usages are in pounds per calendar year. 

IISPECTORS SIGNATURE 

Styrene usage* 

1,418,668 

1,784,078 

2,691,348 

898,416 

624,441 

660,798 
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U. S. Environmental Protection Agency 

EPA Washington D. C. 20460 

Emergency Planning and Community Right-to-Kno.,.-

Act of 1986 (SARA Tille HI} 

NOTICE OF INSPECTION 

1. INSPECTOR'S IDENTJFICATION :2. FACILITY NAME 

DATE INSPECTORS NO. 

i'f~ ~tllf~63 
DAILY SEQ. NO. TIME 

6 LJ~~ 
3. INSPECTORS ADDRESS 4.FACILITY ADDRESS 

2 I ZCJtJ yjc:h::>~t ( t&'.v .o U. S. Environmental Protection Agency 
Mail Code A-4-J 

l;ta"-'o aAJ o !It!& C/1 75 Hawthorne st. 
San Francisco CA 94105 q /_ -g c:. ¢ 

REASON FOR INSPECTION 

This inspection is for the purpose of determining compliance with 

The Em~rgency Planning and Community Right-to-Know Act of 1966, 

Section 313 toxic chemical release reporting requirements. 

The scope of this inspection may include, but is not limited to: 

reviewing and obtaining copies of documents and records, interviews 

and taking statements, review of manufacturing, importing, 

processing, use, and/or waste treatement facilities: taking s.amples 

and photographs, and other inspection activities necessary to 

determine compliance with the Act. 

INSPECTORS .. SIGZlflfRE 

4-clP- h)~ -
R~I~NT SIGNATURE j 
/~;:::-r.0, Vm<11 t£1!!---

NAME Bill Deviny U 
TITLE 

TAl Program Specialist 
Phone 415-744-1113 

Date Signed TITLE Date Signed 

rjr(n Vv- tf.l6,q~ 



ROBERT D. WYATT 

VIA HAND DELIVERY 

David M. Jones, Esq. 

LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TELECOPIER (415) 397-4238 

July 5, 1994 

Office of Regional Counsel 
Environmental Protection Agency 
Region 9 
75 Hawthorne Street 
San Francisco, California 94105 

BEVERIDGE & DIAMOND, P. C. 

SUITE 700 

13SO I STREET, N. W. 
WASHINGTON, D. C. 20005-3311 

(202) 789-6000 

40TH FLOOR 

437 MADISON AVENUE 

NEW YORK, N.Y. 10022-7380 

(212) 702-5400 

BEVERIDGE & DIAMOND 

ONE BRIDGE PLAZA 

FORT LEE, N.J. 07024-7502 

(201> ses-ala2 

Re: Catalina Yachts, Inc., Woodland Hills, CA 
Complaint and Notice of Opportunity for Hearing 
Docket No. EPCRA-09-94-0015 

Dear David: 

This letter will confirm our discussion of this afternoon 
wherein you granted my request for an extension of time to answer 
the above-referenced administrative complaint until July 14, 
1994. As I mentioned, we have just been recently retained to 
represent Catalina Yachts, Inc. in this matter and it will take a 
few days to become familiar with the file. 

I will try to contact you by mid-week to discuss setting up 
a mutually convenient time for an informal settlement conference. 

Thank you for your courtesy in this matter. 

Yours very truly, 

RDW:ha 
g: \user\rdw\ wp\catalina 

~\j~~-
Rob~att 



LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNE:RSHIP INCLUDING A PROFE:SSIONAL CORPORATION 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

ROBERT D. WYATT 
(415) 397-0100 

TELECOPIER (415) 397-4238 

September 8 1 1994 

VIA HAND DELIVERY 

David M. Jones, Esq. 
Office of Regional Counsel RC-2-1 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: EPA v. Catalina Yachts, Inc. 
EPCRA Docket No. 09-94-0015 

Dear David: 

BEVERIDGE & DIAMOND, P. C. 

SUITE 700 
13SO I STREET, N. W. 

WASHINGTON, D. C. 20005-3311 
(202) 789-6000 

40TH FLOOFl 
437 MADISON AVENUE 

NEW YORK, N.Y. 10022-7380 
(212) 702-S400 

BEVERIDGE & DIAMOND 

ONE BRIDGE PLAZA 
FORT LEE, N.J. 07024-7502 

C20il ses-ele2 

In response to EPA Region 9's settlement offer at our 
meeting on August 25, 1994 Catalina Yachts provides the following 
for your consideration. 

The administrative complaint alleges that Catalina Yachts, 
Inc. ("Catalina") failed to file seven Form R reports in 
violation of SARA § 313 for the use of acetone and styrene in 
calendar years 1988-1992. Based on the EPA Enforcement Response 
Policy ("Penalty Policy") for SARA § 313 violations, EPA 
initially proposed the maximum fine of $25,000 for each alleged 
violation for a total proposed penalty of $175,000. 

At the settlement meeting, EPA offered to reduce the 
proposed penalty by 30% to $122,500. EPA officials recognized 
that catalina fully cooperated with EPA and that Catalina took 
timely action to prepare and file the relevant reports. Under 
the EPA Penalty Policy, cooperation and good faith efforts to 
timely comply with SARA § 313 can each provide a 15% reduction, 
and this formed the basis for Region 9's position. 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
September 8, 1994 
Page - 2 -

catalina appreciates Region 9's weighing of the facts, even 
though Agency personnel are constrained by the narrow limits of 
the penalty policy. catalina, however, respectfully concludes 
that the facts of this case support a dramatically lower penalty. 
As Gerry Douglas of Catalina explained at the meeting, Catalina 
Yachts is a small family-owned corporation that designs and 
builds moderately priced sailboats. It did not become aware of 
the existence of the SARA § 313 program until the EPA site visit 
in November 1993. Moreover, Catalina had performed public 
disclosure through its filings with local government agencies and 
conducted community outreach in several different ways at all 
times relevant to this action. Consequently, Catalina had 
complied with the substantive requirement of SARA § 313 in ways 
much more likely to meet its underlying purpose and objectives of 
the statute and regulations. 

Mr. Douglas explained that prior to 1988, Catalina prepared 
its own environmental reports. However, because of the 
significantly increased complexity in meeting numerous federal, 
state, and local environmental requirements, in that year 
Catalina hired an environmental consultant to prepare all 
environmental reports. The consultants did not advise Catalina 
of Form R requirements. Moreover, as shown to you at the 
settlement conference, the material safety data sheets ("MSDSs") 
provided by the supplier for acetone did not have any SARA § 313 
notice, and the MSDSs for the resins that contained styrene had a 
confusing and obscure reference to SARA § 313 that did not fairly 
put a reasonable person on notice of the requirements. catalina 
also attended a workshop on air emissions at the local air 
district but was not informed about these requirements. 

In addition, Catalina filed documents with local agencies 
that disclosed the use of acetone and resins that contained 
styrene. Public documents filed by Catalina also disclosed its 
air emissions. Finally, Catalina held an open house which was 
attended by any community members. Visitors toured the plant and 
were told about the use of various materials used to construct 
the boats. 

Catalina recognizes that EPA staff discretion is 
circumscribed by the EPA Penalty Policy. Because this Policy 
results in a disproportionately harsh result relative to the 
facts of this action, we would like to know your views regarding 
proceeding on a hearing before the ALJ on the enclosed draft 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
September 8, 1994 
Page - 3 -

Joint Statement of Undisputed Facts. Mr. Douglas has personal 
knowledge of these facts and would be able sign a sworn 
declaration if this approach is acceptable to Region 9. Perhaps 
the discretion of the administrative law judge could result in a 
more just resolution of the proposed penalty. 

If you believe there is merit to this approach, please call 
me at (415) 983-7701 or Eileen M. Nottoli at (415) 983-7714. 

RDW:ha 
cc: Gerry Douglas, Catalina Yachts, 
1400.3433.03 



LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

ROBERT D. WYATT 
DIRECT DIAL NUMBER 

(415) 983-7701 

VIA FACSIMILE/MAIL 

David M. Jones, Esq. 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TELECOPIER (415) 397-4236 

January 27, 1995 

Office of Regional Counsel RC-2-1 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: Offer of Settlement 
EPA v. Catalina Yachts, Inc. 
EPCRA Docket No. 09-94-0015 

Dear Mr. Jones: 

BEVERIDGE & DIAMOND, P. c. 
SUITE 700 

13SO I STREET, N. W. 
WASHINGTON, D. C. 20005-3311 

(202) 789-6000 

40TH FLOOR 

437 MADISON AVENUE 
NEW YORK, N.Y. 10022-7380 

(212) 702-5400 

BEVERIDGE & DIAMOND 

ONE BRIDGE PLAZA 

FORT LEE, N . .J. 07024-7502 
(201) 585-8162 

This letter is in response to the status report dated 
January 18, 1995 you filed with Judge Nissen (copy attached). on 
behalf of Catalina Yachts, Inc. ("Catalina"), we offer $10,000 to 
settle the administrative complaint for the alleged failure to 
file SARA § 313 Form R reports. In our client's view, this offer 
is more than fair and reasonable for the following reasons: 

• Assuming that Catalina is liable, an appropriate 
discounted penalty should be for one (1) count in light 
of all the facts and circumstances. 

• Catalina Yachts is a small family-owned corporation 
that designs and builds moderately priced sailboats in 
Woodland Hills, California. Catalina was not made 
aware of the existence of the SARA § 313 program until 
the EPA site visit in November 1993. 

• Prior to 1988, Catalina prepared its own government 
required environmental reports. However, because of 
the significantly increased complexity in meeting 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
January 27, 1995 
Page - 2 -

numerous federal, state, and local environmental 
requirements in that year, Catalina hired an 
environmental consultant to prepare all of the 
company's environmental reports. The consultants did 
not advise catalina of Form R requirements. 

• Material safety data sheets ("MSDSs") provided to 
catalina by the supplier for acetone did not have any 
SARA § 313 notice for product users. 

• The MSDSs for the resins that contained styrene had a 
confusing and obscure reference to SARA § 313 that did 
not fairly put a reasonable person on notice of 
reporting requirements. 

• Catalina attended several workshops on air emissions at 
the South Coast Air Quality Management District and was 
not informed about the SARA § 313 reporting 
requirements. 

• Catalina fully cooperated with EPA during EPA's site 
visit in November 1993. 

• Catalina took timely action to prepare and file the 
relevant Form R reports upon being advised by EPA of 
the program. 

• There has been no harm to public health or the 
environment as a result of late filings. 

• Catalina has not experienced any unauthorized releases 
of acetone or styrene. 

• Catalina timely filed documents with local agencies 
that disclosed the use of acetone and resins that 
contained styrene. Public documents filed by catalina 
also disclosed its air emissions containing acetone and 
styrene. In addition, Catalina has held an open house 
which was attended by many community members and 
neighbors. Visitors toured the plant and were told 
about the use of various materials used to build the 
boats. 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
January 27, 1995 
Page - 3 -

• EPA proposed delisting acetone as a toxic chemical 
under SARA § 313 on September 30, 1994. EPA determined 
that acetone did not meet the listing criteria for a 
toxic chemical because it is not reasonable to 
anticipate that releases of acetone beyond a plant 
boundary would cause a significant adverse acute effect 
on humans or the environment. 

• Catalina voluntarily discontinued the use of acetone 
beginning in 1990. 

• Catalina voluntarily initiated a program to find a 
substitute for acetone which had historically been used 
to clean boat parts. Significantly, Catalina was the 
first boat builder in the country to successfully find 
a substitute for acetone, and that success has resulted 
in Catalina's dramatic decrease in the use of acetone 
from over 10,000 gallons a year to less than 100 
gallons. Since that time, other boat builders around 
the country have followed Catalina's initiative by 
adopting similar programs. 

• Catalina suffered substantial financial losses between 
1989 to 1993. 

Gerald Douglas' sworn declaration submitted on behalf of 
Catalina provides supporting documentation for all of these 
factors. 

The January 10, 1995 decision of Judge Nissen recites these 
factors on page 2 of the Order. More significantly, Judge Nissen 
expressly ruled that "the Enforcement Response Policy ("ERP"} is 
not a rule, but mere guidance, and that Region 9's assertion that 
it is legally bound by the ERP in settlement discussions is 
"patently illegal" and "makes a mockery of good faith 
negotiation." Order, p. 5. 

During the relevant time frame, Catalina complied with the 
substantive requirements of SARA § 313 in ways much more likely 
to meet the statute's underlying purpose, that is, community 
awareness, than had it merely filed Form R's which have no 
demonstrable channel for public dissemination. We urge EPA to 
consider this good faith settlement offer and to avoid any 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
January 27, 1995 
Page - 4 -

further expenditures of limited agency resources or those of our 
client. If, as your status report suggests, you are without 
authority to deviate from the ERP, please provide me with the 
name of the appropriate official in the agency who has the 
discretion to weigh this matter on the merits. 

Please call me at {415) 983-7701 or Eileen M. Nottoli at 
{415) 983-7714 if you wish to accept this settlement. We would 
appreciate a response by close of business, February 3, 1995. 

Sincerely, 

~~~ 
RDW:ha 
cc: Gerry Douglas, Catalina Yachts, Inc. 
1400.3433.04 



LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

SUITE 3400 

ONE 5ANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

ROBERT D. WYATT 

DIRECT DIAL NUMBER 

(415) 983-7701 

VIA FACSIMILE/MAIL 

David M. Jones, Esq. 

(415) 397-0100 

TELECOPIER (415) 397-4238 

March 14, 1995 

Office of Regional counsel RC-2-1 
u.s. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

In re: Catalina Yachts. Inc. 
EPCRA No. 09-94-0015 

Dear Mr. Jones: 

BEVERIDGE & DIAMOND, P. C. 
SUITE 700 

13SO I STREET, N. W. 

'NASHINGTON, D. C. 20005-3311 

<202) 7B9-6000 

40TH FLOOR 

437 MADISON AVENUE 
NEW YORK, N.Y. 10022-7380 

(212) 702-5400 

BEVERIDGE & DIAMOND 

ONE BRIDGE PLAZA 

FORT LEE, N.J. 07024-7502 

(201) 585-8162 

In previous correspondence you indicated that you would be 
furnishing proof of EPA's EPRCA information outreach program for 
facilities subject to SARA § 313 within Region IX, and 
specifically Catalina Yachts. You indicated that such 
information would be provided in Region IX's exchange ordered by 
Judge Nissen. 

We are now in receipt of Region IX's information exchange 
documents dated March 10, 1995 and note that no such information 
has been provided. Accordingly, we conclude that no such 
information exists. If we are in error and Region IX has simply 
failed to furnish such information, please forward substantiating 
documentation at your earliest convenience. 

Thank you for your cooperation in this matter. 

RDW:ha 
cc: Spencer T. Nissen 

Administrative Law Judge 
1400.3433.06 



ROBERT D. WYATT 

DIRECT DIAL NUMBER 

(41S) 983-7701 

VIA FACSIMILE/MAIL 

LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TELECOPIER (415) 397-4238 

March 22, 1995 

David M. Jones, Esq. 
Assistant Regional counsel 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: Catalina Yachts, Inc. 
Docket No. EPCRA 09-94-0015 

Dear Mr. Jones: 

BEVERIDGE & DIAMOND, P. C. 
SUITE 700 

13SO I STREET, N. W. 

WASHINGTON, O. C. 2000S-3311 
(202) 789-6000 

40TH F"LOOR 

437 MADISON AVENUE 
NEW YORK, N.Y. 10022-7380 

(212) 702-S400 

BEVERIDGE & DIAMOND 

ONE BRIDGE PLAZA 

FORT LEE, N . .J. 07024-7S02 
(201) S85-8162 

We acknowledge receipt on March 22, 1995 of your letter 
dated March 18, 1995 regarding your previous representations that 
"outreach information" regarding the SARA § 313 program was sent 
to our client, Catalina Yachts, Inc., and that verification of 
that representation is in EPA's possession. The first paragraph 
of your letter appears to reconfirm your prior assertion. 

The purpose of our March 14th letter was to obtain such 
information if it exists. Your reply appears to suggest that 
such information exists but that you are deliberating whether to 
provide it to my client. We respectfully repeat our request to 
provide the information forthwith by means of informal discovery, 
rather than having to file a discovery motion to obtain the same. 

We would appreciate your accommodating this request by close 
of business Friday, March 24, 1995. 

Thank you in advance for your cooperation in this matter. 

RDW:ha 
cc: Spencer T. Nissen 
1400.3433.07 

Very truly yours, 

~~.\J~ 
Robert 0.3 



LAW OF"F"ICE:S 

BEVERIDGE & DIAMOND 

SuiTE 3400 

ONE SANSOME STRe:E::T 

SAN FRANCISCO, CA 94104·4438 

EILEe:N M. NOTTOLI 
(415) ~97-0100 

TE:LECOPIEPI (41!!1) 39,.-<~.a.:!!e 

March 13, 1995 

VIA PACSIXILB 

David M. Jones, Esq. 
Office of Regional Counsel RC-2-1 
u.s. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Re: EPA v. Catalina Yachts. Inc. 
EPCRA No. 09-94-0015 

Dear Mr. Jones: 

6E;VE;Ii11CGE" & CIAMONO, P. <;:• 
SUITE: 700 

1350 f STRO:&T, N. W. 
WASHINGTON, C. C. 20008-3311 

<20~l 799•$000 

40TH !'L.OO~ 

437 MACISON AVC:N'-'e: 

N C:W YO~K, N.Y. IOOG'<!-7~60 

l;li2J ?02-5400 

6C:VERIOGE & OIAMOND 
ONE: B~IOGE PLAZA 

I'"O~T LE:S:. N. J, 07024•7502 
r2o1J ses·elea 

Please advise a convenient time for the evidence exchange 
purusant to Juge Nissan's Order. We are prepared to conduct the 
exchange at your convenience as indicated in our phone message. 

EMN:ha 
1400.3433.x 

C:0'd 01 

Sincerely, 

Eileen M. Nottoli 

GNOW~IG ~ 3~GI~3~38 WO~~ 



EII..E:E:N M. NOTTOI..I 

VIA FEDERAL EXPRESS 

I..AW OFFICES 

BEVERIDGE & OlAMON D 
A PARTNERSHIP INCI.UOING A PROF"ESSIONAI. CORPORATION 

SUITE 3400 

ONE: SANSOME: STRE:E:T 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

T£LE:COF>I E:R (415) 397-4238 

July 6, 1995 

Honorable Spencer T. Nissen 
Admi~istrative Law Judge 
Office of Administra~ive Law Judges 
United States Environmental Protection Agency 
401 M Street, S.W., Room 3706 (A-110) 
Washington, D.C. 20460 

Re: Request for a Pre-hearing Conference 
EPA v. Catalina Yachts. Inc. 

Dear Judge Nissen: 

BEVERIDGE & DIAMOND, P. C. 

SUITE 700 
13SO I STREET, N. W. 

WASHINGTON, D. C. 20005-3311 

1202) 789-6000 

40TH F"LOOR 
437 MADISON AVENUE 

NEW YORK, N.Y. 10022-73BO 
1212) 702-5400 

BEVERIOGE & OIAMONO 
ONE BRIDGE PLAZA 

F"ORT LEE. N • .J. 07024-7502 
(201) 585-8182 

Respondent respectfully requests that the Court schedule a 
pre-hearing conference in San Francisco for the week of July 31-
August 4, 1995, or as the Court's calendar permits. As indicated 
in the recent status report prepared by David M. Jones, Esq., 
attorney for EPA Region IX, the parties have not reached a 
settlement. 

EMN:ha 
Enclosure 

Sincerely, 

Eileen M. Nottoli 

cc: S~even Armsey, Regional Hearing Clerk 
~avid M. Jones, Esq., EPA Region IX 

1400.3433.phc 
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BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROI'E:SSIONAL CORPORATION 

ROBERT D. WYATT 
DIRECT DIAL NUMBER 

(415) 983-7701 

ViA FACSiMiLE/MAiL 

David M. Jones, Esq. 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TEI.ECOF'I ER (415) 397·4238 

June 13, 1995 

Office of Regional Counsel RC-2-1 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: Offer of Settlement 
EPA v. Catalina Yachts, Inc. 
EPCRA Docket No. 09-94-0015 

Dear Mr. Jones: 

BEVERIDGE & DIAMOND, P. C. 
SUITE 700 

1350 1 STREET, N. W. 
.VA5HINGTON, D. C. 20005-3311 

C202) ?89-6D00 

40TH I'LOOR 
43? MADISON AVENUE 

NEW YORK, N.Y. 10022•7380 
(212) ?02-5400 

BEVERIDGE & DIAMOND 
ONE BRIDGE PL.AZA 

I'ORT LEE, N • .J. 0?024-?502 
(201) 585-8162 

This letter presents additional justification to that 
presented in our January 27, 1995 letter to settle the 
administrative complaint on behalf of catalina Yachts, Inc. 
("Catalina") for $10,000 for the alleged failure to file Form R 
reports for the use of acetone in the years 1988-89 and for the 
use of styrene in calendar years 1988-1992 pursuant to sARAY § 
313. 

The January 27 letter presented reasons why Catalina's offer 
was more than fair and reasonable. To recapitulate, Catalina had 
not been made aware of the SARA § 313 requirements; had complied 
with local and state requirements regarding the use and emissions 
of such materials; had conducted community outreach; had 
initiated the use of an acetone substitute at increased costs; 
had fully cooperated with EPA during its investigation; and 
timely complied with EPA post inspection filing requirements. In 
addition, Catalina suffered substantial financial losses during 
the relevant time period. Each of these mitigating factors has 

~/SARA refers to Title III of the Superfund Amendments and 
Reauthorization Act, 42 u.s.c. § 11001 et seq., and is also known 
and the Emergency Planning and Community Right to Know Act of 
1986. 
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been substantiated in sworn declarations by Gerry Douglas, 
Richard Pepiak, and Richard Sirott which were provided to EPA 
March 10, 1995. Importantly, there is no evidence of 
environmental harm arising from Catalina's use of these 
materials. 

on 

we now present the following additional justifications for 
the proposed settlement: 

• On April 21, 1995, President Clinton issued the 
memorandum entitled Regulatory Reform - Waiver of 
Penalties and Reduction of Reports. (enclosed as 
Exhibit 1) . That memorandum directs EPA to use its 
discretion to the extent permitted by law to waive the 
imposition of all or a portion of a penalty for a small 
business when the violation is corrected within an 
appropriate time period. Clinton Memorandum ~ 1. 
Because Catalina has fewer than 500 employees, it is a 
small business under the Small Business Association 
regulations. 13 c.F.R. § 121.601. SARA § 325 
authorizes a maximum penalty but does not mandate a 
minimum. 42 u.s.c. § 11045. Consequently, Catalina 
qualifies to have the total proposed penalty waived. 

• A review of enforcement data for alleged SARA 
violations indicates that cases in which EPA proposed a 
penalty of over $100,000 the agency typically settled 
for approximately 25% of the proposed penalty. EPA 
Region 9's rigid insistence on compliance with the EPA 
Penalty Policy for settlement purposes is unfair and 
especially inappropriate on the facts of this case. 

• The Environmental Appeals Board recently upheld a 
decision wherein the Presiding Officer adjusted an 
aggregated penalty instead of individual violations. 
In re: Sav-Mart, FIFRA-09-0819-C-92-36. The EAB 
reasoned that an adjustment based on the need to 
achieve deterrence without being unduly punitive is 
consistent with the Consolidated Rules. This decision 
is consistent with our position that EPA should 
consider the failure to submit Form R reports as a 
single violation. 

During the relevant time frame, Catalina complied with the 
substantive requirement of SARA § 313 in ways much more likely to 
meet the statute's underlying purpose. We urge EPA to consider 
this good faith settlement offer and to conserve any further 
expenditures of limited agency resources or those of our client. 
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David M. Jones, Esq. 
June 13, 1995 
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Please call me at (415) 983-7701 or Eileen M. Nottoli at (415) 
983-7714 if you wish to accept this settlement. 

We would appreciate a response by close of business, June 
16, 1995. Unless this matter is resolved, we will proceed to 
request Judge Nissen to either hold a pre-hearing conference to 
address settlement or request a hearing to resolve this matter 
without a penalty. 

Sincerely, 

3~ 
RDW:ha 
cc: Gerry Douglas, Catalina Yachts, Inc. 
1400.3433.scttle 

-<"'--



To: 77171 
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• 

from: EOP PUB. fR~ LIHE 

TH! "NHI'!'E HOUSE 

Office of che Exe~s Sec:eta~y 

For I:nmediate Release .:l.p.cil 24, 1995 

Apiil Zl, 1995 

MEI-!:ORANOW. E'OR :'HE SECRETARY OF STATE 
THE SECRE':'AR"l OF THE: TREASURY 
THE SECRE':'ARY OF DEFENSE 
THE ATTORNEY GENEAAI. 
TIIE ::mCP.J:':'ARY OE' Till! INTCRIOR 
'l'HJ:: ::!J::C:U:'-'ARY 01:' A<.;H.LCU.L'rUH.i:: 
THE SECRE':'.l.,.R"l OF C::M-!ERCE 
THE SECRE':ARY OF L.=\EOR 

Page 1 of 

THE SECRE':'.\RY OF HElo..I.TH AND HtJl-@.N 
SERVICES 

STJBJECT: 

THE SECRE':ARY OF HCUSING N~D 
URBAK DEVELO?MENT 
THE SECP£':AFX OF TF~KSPOR:'ATIO~ 
THE SECRE':ARY OF ENEF.GY 
THE SECRE:'J1.RY OF E:I:UCATION 
THE SECRE':'ARY OF VE!E~~IS AF?AIPS 
'l'HF'. ADMTN-S'l'RA'l'DR, F'l\VTRmJMF.N'l'.~T. 
PRC!ECTION AG8N~ 
THJ:: Jl.UMll'LS'l'~A1'01-{, SMAL.L J:!US lNi:;!:l!:; 
l\DMil;"!STRli.TION 
THE SECRE':ARY OF THE JI.P.!-1Y 
THE S:C:CRE':'J1.RY OF THE: NAVY 
THE SECRE':ARY OF THE AIR fORC~ 
THE DIREC:'OR, FE:DE~..I. ~1ERGENCY 
MANF.GEMEN':' AG~~CY 
THE ADMHl:STPATOF., NATIONAL 
tl.EROl\AUT!C3 AND SPACE 
ADMil\ISTRATION 
THE DIREC':'OR, ~ATICNP..L SC:ENC:! 
F'OllNnA'l'TON 
THE ACTING .::...RC:-liVIS! OF THE 
UNl'1J:.D S'!'A'l'J::::i 
THE i\DMIN:STR.'\TOR CF CENERl\L 
SERVICES 
THE CHAIR, AAILROAC P.ETIREMENT 
BOARD 
THE CHAIRPEPSO~T, ARCE!TEC:'URAL 
ANI: TP.ANS PORT.!l..TI:JN E.U.P.RIERS 
:::OMI?LIANCE BOARD 
THE E:<ECU':'I'IE D!P.EC!OR, EENSD~ 
BENEFIT GUAR.~TY CCRI?ORAT:mr 

Regulatory Refo.rm - WaiYe.c :>f !?enc:.lties a:1d 
Reduction c1f Rcport!l 

On March 1€, I announ:::ed that the .t\.dministz:ation 1vould implement 
new -::lolicies to give ::ompliance ~.:ficials more fle:d~ility i:1 
dealing witl: small b:.1sines:: and to -::·..lt: 'oack ,_,n papo:L:'I'IO.Ck. These 
Governmen~~ide policies, as wel: as the s~ecific agen:::y ac~ions 
I a:mounceC., axe part of this Adminiscrat~cr:. 's con-:inu~ng commi -::­
ment to .sensible .:eg·.1latoxy reform. With y•:lUI help and 
coopera~icn, we hope to mcve the Government toward a ~ore 
flexible, effective, and user friendly approach to re~ulati~n. 

A. A:::~icns: This me~oranC.um d~rects the designated de~ar~ment 
and a;;ency teads to i:nplerr.er.t the policies se.t fo.=-:h be.1.ow. 

no::e 
(OVER) 

EXHIBIT 1 

.. 
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To: 17171 

• 

• 

• 

fro•: EOP PUB. fRX L!NE 

2 

1. .~ut:ho::i"7.y to tva iva ?er.altie.s. (ai Tc tfte ex.te::'l.t o:.trr.i tted by 
!.aw. ~acn acP.ncv .ana ...... •Jse lt.;; lii.scro?cion to modi:y th.;.. l?~nal ~ i.r.>s 
tor s:nall J:(..sine.sse3 in t.h~ fol:m-1i:1g situation.3. ,'\•;e:.cJ.e~ sha:l 
P.JCP.rr:i::;A thAir t'!n-orr:!'!mAnt-. c1i::~r:rt'!1'.ion t.n t·:<'liVP. r.r.~ imposition ot­
all ·:Jr a pert ion. of a oenal tv ,.,hen t~e vicle.tion i.: ·::orrected 
wi-:hin a t:ime period acprcpriat:e to t:he vicla~ion i::. ~uest:ion. 
For thooc 'liolation.:J that mcy take l·:Jngcr to correct than tl:c 
perio~ se~ by the agency, tl:e aqency shall ~se :ts enforcement: 
i:iiscration to wai'le ·.lp to 100 perce:1t of the financial cenalties 
i! t:.~a amcur:ts wai·1ed. are used to bring the ent!.cy into· 
co~pliance. The provisions in pa=agraph l(a) of this memcrand~~ 
.::1h::Lll apply onlv \'llh~.t.·~ Ult~.t:~ ha.::1 b~tm a qc.;ud fa.:.Lh ~((o.t:L Lo 
comply with app:icabla regulacions and the violatio:l does not 
involve crimina: wron~doing or significant threat ~o health, 
safety, or the envi~onment. 

(b) ~ach aqency Shall, by wUne 15, 1995, S~mit a ~lan tC the 
Director cf the O!fice of Management ~nd Eudget ("D~rector") 
describing t:he actions it will take to imclement the policies in 
paragraph l(a) of ~his me~orandum. The-plar. shall provide that 
t:he a~ency will imple:nen': tte policies described in .,aragraph 1:al 
o! t~~s ~emorandum on or bsfore July 14, 1995. Pla:1s shoula 
incl~~e i~fonnat:ion on how r.otificat:.ion will be given ~o frontl:ne 
workers anc sma:l businesses. 

2. Cuttin~ E"re.syencv of Re_eor-cs. (a) Eac!: agency shall reduce 
by one-n~~ .the =~q~ency ol the =eg~larly scheduled ~eports that 
t:fiA :"lllbl1<: 1C! r~q111r~:i, fly r111~ 0" hy pOIH:y, t.O prnV1dP. t.O thA 
Government (fron quarterly to semia~nuallv, fron semiannually to 
annually, etc.), unless che department or-aqency head deter.mlnes 
that ouch action i.:J :1ot lcgclly pcrmi:::oiblc; '"'Ol;lld :lot adc~Cltc:y 

· p=ote::t health, safety, or the environment; 'l'l'ou_d be inconsistent 
wi~h achie'ling regulatory flexibility or reducing regulatc:y 
burdens; cr wou:d im.,ade the effec-:iva adrr.ir.istration of the 
age:lcy's crogran. T~a duty to nake such dete.rm~na~ions shall be 
uoud~l~qe:U:l~ • 

(bi each acencv shall, by ~une 15, 1995, s~bmit a plan tc the 
Director descriDing the actions it will take to impl~~ent tl:~ 
policies i~ ?arag=~P~ 2(a), inc:udi:lg a ccpy of any dete.rrr.ir.aticn 
t.h;;t: :-:P.rt.;:n r rP.po---:-.• :; i'!rA F.Xr: ludP.d. 

!L. Aoplication and s::ope: 1. 'l'he Uirecto.r may ~ss:.l~ fur-cl:er 
gul.dancc a~ nccc~cary to carry out t~~ purpo.:Jc~ o= t~~::: 
memorandun:. 

2. This ~emorandum does not apply to ma~~ers rela-:ed to law 
enfor=ement, national security, o= foreign affa~rs, the 
i.atpo.t:LaL.i.c.;;l u.r: ~xpo.cL:Llou o[ p.cohiblL~d c.;.c .c~::; L.r: lcL=:.i l Lt::ru.::s, 
Governmen"t taxes, duties, fees, revenues, or recei~ts; nor does it 
apply to agencies (or compor.ents thereof} wtose e=~~cipal p~rpcse 
~s t~a c9llection, analys~s, and dissemination or statl.stical 
~nfo.r:natJ.cn. 

3. This rr.emorandum i3 not intended, and should no-: :Oe construed, 
to create ar.y r:.gh-: ·:Jr benefit, substan~ive o.r procedural, 
cnfor=cablc ~t :<lw by a party <lgain.:Jt the Cr.itcd S~~t~~, ito 
age~cies, its officers, or its employees. 

4• The Cirecr.o.r of the Cffice of Management and Budga-c is 
au-:horized and di~ectad tc publ~sh tiis memorandum in the 
Federal Register. 

~ILliAM J. c:.I:-lr:)N 
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" c.: V U J A d 2 lr 1995 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION 9 

Docket No. EPCRA-09-94-0015 

CATALINA YACHTS, INC., . 
STATUS REPORT 

Respondent. 

Representatives of the parties talked by telephone last 

Thursday when counsel for Complainant returned counsel for 

Respondent's call. Counsel· for Respondent believes that the civil 

penalty to be assessed should be nominal in amount since there was 

no harm to the environment or to man. Counsel for Complainant 

believes that to obtain the approval of Regional officials the 

settlement must be within the limits of the Enforcement Response 

Policy. Complainant is open to further settlement discussions 

within the parameters of the Enforcement Response Policy. 

Dated: January 18, 1995. 



( 

CERTIFICATE OF SERVICE 

I hereby certify that the original copy.of the foregoing 

Status Report was filed with the Regional Hearing Clerk, Region 9 

and that a copy was sent by First Class Mail to: 

and to: 

/-/8-9~ 
Date 

Spencer T. Nissen 
Administrative Law Judge 
Office;~f.Administrative Law Judges 
United States Environmental Protection Agency 
40~ M Street, Room 3706~ (~900) 
W~shington, D.· C. 20460 

Robert D. Wyatt, Esquire 
~ileen M. Nottoli, Esquire 
BEVERIDGE & DIAMOND 
One Sansome Street, Suite 3400 
San Francisco, California 94~05 

~ 



LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INClUDING A PROFESSIONAl CORPORATION 

ROBERTO. WYATT 
OIRE:CT DIAL NUMBE:R 

(415) 983-7701 

VIA FACSIMILE/MAIL 

SUITE: 3400 

ONe: SANSOME: STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TELECOPIER (415) 397-4238 

January 27, 1995 

David.M. Jones, Esq. 
Office.of Regional counsel RC-2-1 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: Offer of Settlement 
EPA v. Catalina Yachts, Inc. 
EPCRA Docket No. 09-94-0015 

Dear Mr. Jones: 

BEVERIDGE & DIAMOND, P. C. 
SUITE: 700 

1350 I STRE:ET. N. W. 
WASHINGTON. O. C. 20005-3311 

1202) 789-6000 

40TH FLOOR 

437 MADISON A.VE:NUE: 
NEW YORK. N.Y. 10022-7380 

(212) 702-5400 

BE:VERIDGE & DIAMOND 
ONE: BRIDGE: PLAZA. 

FORT LE:E:. N.J. 07024-7502 
(201) S85-8162 

This letter is'in response to the status report dated 
January 18, 1995 you filed with Judge Nissen (copy attached). On 
behalf of Catalina Yachts, Inc. ("Catalina"), we offer $10,000 to 
settle the administrative complaint for the alleged failure to 
file SARA § 313 Form R reports. In our client's view, this offer 
is more than fair and reasonable for the following reasons: 

• Assuming that catalina is liable, an appropriate 
discounted penalty should be for one (1} count in light 
of all the facts and circumstances. 

• catalina Yachts is a small family-owned corporation 
that designs and builds moderately priced sailboats in 
Woodland Hills, California. Catalina was not· made 
aware of the existence of the SARA § 313 program until 
the EPA site visit in November 1993. 

• Prior to 1988, Catalina prepared its own government 
required environmental reports. However, because of 
the significantly increased complexity in meeting 
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January 27, 1995 
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numerous federal, state, and local environmental 
requirements in :.t.hat year, Catalina hired an 
environmental consultant to prepare all of the 
company's environmental reports. The consultants did 
not advise catalina of Form R requirements. 

• Material safety data sheets ("MSDSs") provided to 
Catalina by the supplier for acetone did not have any 
SARA § 313 notice for product users. 

• . The MSDSs for the resins that contained styrene had a 
confusing and obscure reference to SARA § 313 that did 
not fairly put a reasonable person on notice of 
reporting requirements. , 

• Catalina attended several workshops on air emissions at 
the South Coast Air Quality Management District and was 
not informed about the SARA § 313 reporting 
requirements. 

• Catalina fully cooperated with EPA during EPA's site 
visit in November 1993. 

• Catalina took timely action to prepare and file the 
relevant Form R reports upon being advised by EPA of 
the program. 

• There has been no harm to public health or the 
environment as a result of late filings. 

• Catalina has not experienced any unauthorized releases 
of acetone or styrene. 

• Catalina timely filed documents with local agencies 
that disclosed the use of acetone and resins that 
contained styrene. Public documents filed by catalina 
also disclosed its air emissions containing acetone and 
styrene. In addition, Catalina has held an open house 
which was attended by many community members and 
neighbors. Visitors toured the plant and were told 
about the use of various materials used to build the 
boats. 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
January 27, 1995 
Page - 3 -

• EPA proposed delisting acetone as a toxic chemical 
under SARA § 313.: ,pn September 3 0, 1994. EPA determined 
that acetone did not meet the listing criteria for a 
toxic chemical because it is not reasonable to 
anticipate that releases of acetone beyond a plant 
boundary would cause a significant adverse acute effect 
on humans or the environment. 

• catalina voluntarily discontinued the use of acetone 
beginning in 1990. 

• catalina voluntarily initiated a program to find a 
substitute for acetone which had historically been used 
to clean boat parts. Significantly, c~alina was the 
first boat builder in the country to successfully find 
a substitute for acetone, and that success has resulted 
in catalina's dramatic decrease in the use of acetone 
from over 10,000 gallons a year to less than 100 
gallons. Since that time, other boat builders around 
the country have followed catalina's initiative by 
adopting similar programs. 

• Catalina suffered substantial financial losses between 
1989 to 1993. 

Gerald Douglas' sworn declaration submitted on behalf of 
Catalina provides supporting documentation for all of these 
factors. 

The January 10, 1995 decision of Judge Nissen recites these 
factors on page 2 of the Order. More significantly, Judge Nissen 
expressly ruled that 11 the Enforcement Response Policy ( 11 ERP 11

) is 
not a rule, but mere guidance, and that Region 9's assertion that 
it is legally bound by the ERP in settlement discussions is 
11patently illegal" and 11 makes a mockery of good faith 
negotiation. 11 Order, p. 5. 

During the relevant time frame, Catalina complied with the 
substantive requirements of SARA § 313 in ways much more likely 
to meet the statute's underlying purpose, that is, community 
awareness, than had it merely filed Form R's which have no 
demonstrable channel for public dissemination. We urge EPA to 
consider this good faith settlement offer and to avoid any 
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further expenditures of limited agency resources or those of our 
client. If, as your stat~~ report suggests, you are without 
authority to deviate from the ERP, please provide me with the 
name of the appropriate official in the agency who has the 
discretion to weigh this matter on the merits. 

Please call me at (415) 983-7701 or Eileen M. Nottoli at 
(415) 983-7714 if you wish to accept this settlement. We would 
appreciate a response by close of business, February 3, 1995. 

Sincerely, 

~t;-
RDW:ha 
cc: Gerry Douglas, Catalina Yachts, Inc. 
1400.3433.04 
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LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

ROBERT D. WYATT 

DIRECT DIAL NUMBER 

(415) 983-7701 

VIA HAND DELIVERY 

David M. Jones, Esq. 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TELECOPI ER (415) 397-4238 

August 2, 1995 

Office of Regional Counsel RC-2-1 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne street 
San Francisco, California 94105 

Re: Offer of Settlement 
EPA v. Catalina Yachts. Inc. 
EPCRA Docket No. 09-94-0015 

Dear Mr. Jones: 

BEVERIDGE & DIAMOND, P. C. 
SUITE 700 

1350 I STREET, N. W. 
WASHINGTON, D. C. 20005-3311 

(202) 7B9-6DOO 

40TH FLOOR 

437 MADISON AVENUE 
NEW YORK, N.Y. 10022-7380 

(212) 702-5400 

BEVERIDGE & DIAMOND 
ONE BRIDGE PLAZA 

FORT LEE, N.J. 07024-7502 
(201) SBS-8162 

The purpose of this letter is once again to propose, on 
behalf of Catalina Yachts, Inc. ("Catalina"), that EPA settle the 
administrative complaint for $10,000 for the alleged failure to 
file Form R reports for the use of acetone in the years 1988-89 
and for the use of styrene in calendar years 1988-1992 pursuant 
to SARAll § 313. Copies of our prior January 27 and June 13, 
1995 settlement proposals are enclosed for your convenience. 

The January 27 letter presented reasons why Catalina's offer 
was more than fair and reasonable. To recapitulate, Catalina had 
not been made aware of the SARA § 313 requirements; had complied 
with local and state requirements regarding the use and emissions 
of such materials; had conducted community outreach; had 
initiated the use of an acetone substitute at increased costs; 

~/SARA refers to Title III of the Superfund Amendments and 
Reauthorization Act, 42 U.S.C. § 11001 et seq., and is also known 
and the Emergency Planning and Community Right to Know Act of 
1986. 
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had fully cooperated with EPA during its investigation; and 
timely complied with EPA post inspection filing requirements. In 
addition, Catalina suffered substantial financial losses during 
the relevant time period. Each of these mitigating factors has 
been substantiated in sworn declarations by Gerry Douglas, 
Richard Pepiak, and Richard Sirott which were provided to EPA on 
March 10, 1995. Importantly, there is no evidence of 
environmental harm arising from Catalina's use of these 
materials. 

The June 13 letter presented the following additional 
reasons to support our settlement offer: 

• A review of enforcement data for alleged SARA 
violations indicates that cases in which EPA proposed a 
penalty of over $100,000 the agency typically settled 
for approximately 25% of the proposed penalty. EPA 
Region 9's rigid insistence on compliance with the EPA 
Penalty Policy for settlement purposes is unfair and 
especially inappropriate on the facts of this case. 

• The Environmental Appeals Board recently upheld a 
decision wherein the Presiding Officer adjusted an 
aggregated penalty instead of individual violations. 
In re: Sav-Mart, FIFRA-09-0819-C-92-36. The EAB 
reasoned that an adjustment based on the need to 
achieve deterrence without being unduly punitive is 
consistent with the Consolidated Rules. This decision 
is consistent with our position that EPA should 
consider Catalina's failure to submit Form R reports as 
a single violation. 

With this letter, we also enclose a copy of the June 16, 
1995 Federal Register notice delisting acetone as a SARA § 313 
toxic chemical. 

During the relevant time frame, Catalina complied with the 
substantive requirement of SARA § 313 in ways much more likely to 
meet the statute's underlying purpose. We urge EPA to consider 
this good faith settlement offer and to conserve any further 
expenditures of limited agency resources or those of our client. 
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Please call me at (415) 983-7701 or Eileen M. Nottoli at 
(415) 983-7714 if you wish to accept this settlement. We would 
appreciate a response by close of business, August 4, 1995. 

RDW:ha 
Enclosure 

Sincerely, 

~D~ 

cc: Gerry Douglas, Catalina Yachts, Inc. 
1400.3433.settle.3 
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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 
7 5 P.AWTHORNE STREET 

SAN FRANCISCO, CA 94105 

In the matter of: 

CATALINA YACHTS, INC. 

) 
) 
) 
) 
) 
r __________________________ ) 

Docket No. EPCRA 09-94-0015 

MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION 
TO COMPLAINANT'S MOTION FOR 
PRODUCTION OF TAX RETURNS 

16 Respondent Catalina Yachts, Inc. opposes Complainant 

17 United States Environmental Protection Agency, Region 9's, 

18 ("EPA Region 9 11 ) motion for production of Respondent's five 

19 most recent Federal Income Tax Returns upon the following 

20 points and authorities. 

21 --- -- -PRELIMINARY STATEMENT 

22 This case is now set for hearing on May 14, 1996 on the 
-

23 issue of the appropriateness of EPA Region 9's proposed penalty 

24 of $175,000 for seven alleged violations of EPCRA subsection 

25 3 2 5 (c) reporting requirements._ Complainant has already been 
·, 
.: ~ 

26 provided with a sworn declara~ion from Respondent's accountant 

27 as to Catalina's financial status for the relevant years in the 

28 Memoraudum of Poiuts & Authorities in Oppositioo to 

Complainant's Motioo for Productioo of Tax Returns 



1 pre-hearing exchange conducted in March of 1995, and moreover, 

2 Complainant itself has produced a Dun & Bradstreet report on 

3 Catalina's financial status. Hence, Complainant's motion is 

4 burdensome, duplicative and without merit. It should be 

denied. 

ARGUMENT 
5 

6 

7 As the sole grounds for its motion, EPA Region 9 cites In 

8 Re: New Waterbury. Ltd. (1994), TSCA Appeal No. 93-2, decided 

9 october 20, 1994. That case is not on point for at least three 

10 reasons. First, the case does not speak to alleged violations 

11 of EPCRA. Second, even if one were to analogize the holding 

12 and reasoning of the Environmental Appeals Board regarding 

13 Complainant's burden of proof under TSCA to cases arising under 

14 EPCRA, such analogies would be limited to alleged violations of 

15 EPCRA subsection 325(b) cases (42 USC 11045(b)) but not EPCRA 

16 subsection 325{c) cases, such as the instant case. That is 

17 because both TSCA and EPCRA subsection 325{b) expressly require 

18 the Administrator to take into account, int:er alia, "ability to 

1g pay" in determining "any penalty assessed pursuant to this 

20 subsection ••. ", whereas subsection 325 (c) contains no such 

21 directive. Finally, Respondent has not asserted "ability to 

22 pay" as a defense to the proposed penalty, but rather has 

23 submitted evidence of its financial condition during the 

24 relevant time frame as one of several compelling factors which 

25 argue for no penalty or a de minimus penalty. 

26 I I I 

27 I I I 

28 Memorandum of Points & Authorities in Opposition to 

Complainant' a Motioa for Production of Tax Re1111111 - 2 -



1 For all of the foregoing reasons, Complainant's motion 

2 should be denied. 
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10 
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21 
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23 

24 

25 

26 

27 

28 

Dated: March 15, 1996 

Memorandum of Pointa & Authoritlca in Oppositioo to 
Complainant's Motioo for Productloo of Tax RCIUrua 

Respectfully submitted, 

BEVERIDGE & DIAMOND 
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CERTIFICATE OF SERVlCE 

I hereby certify that the original ~opy of the foregoing 
Memorandum of Points and Authorities in ppposition to 
complainant's Motion for Production of T~x Returns was filed 
with the Regional Hearing Clerk, United States Environmental 
Protection Agency, Region 9, and that a copy was sent by First 
Class Mail to: 

and to: 

Spencer T. Nissen 
Administrative Law Judge 
Office of Administrative Law Judges 
United states Environmental 

Protection Agency 
401 M Street, s.w., Room 3706 (1900) 
Washington, D.C. 20460 

David M. Jones, Esq. 
Assistant ~egional Counsel 
United States Environmental Protection 

Agency, Region 9 
75 Hawthorne Street . 
San Francisco, CA 94·105 

Date: March 15, 1996 

He,len Abraham 



ROBERT O. WYATT 

DIRECT DIAL NUMBER 

(415) 963-7701 

VIA FEDERAL EXPRESS 

LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

(415) 397-0100 

TELECOPI ER (415) 397-4236 

March 29, 1996 

Honorable Spencer T. Nissen 
Administrative Law Judge 
Office of Administrative Law Judges 
United States Environmental Protection Agency 
401 M Street, s.w., Room 3706 (1900) 
Washington, D.C. 20460 

Re: EPA v. Catalina Yachts, Inc. 
Docket No. EPCRA 09-94-0015 

Dear Judge Nissen: 

6EVERIDGE & DIAMOND, P. C. 
SUITE 700 

1350 I STREET, N. W. 

WASHINGTON, D. C. 20005-3311 
(202) 789-6000 

40TH FLOOR 

437 MADISON AVENUE 
NEW YORK, N. V. 10022-73BO 

(212) 702-5400 

BEVERIDGE & DIAMOND 

ONE 6RIDGE PLAZA 

FORT LEE, N • .J. 07024-7502 
(201) 5B5-BI62 

I write seeking clarification of the Court's Order dated 
March 15, 1996, which was postmarked March 18, 1996 and received 
by us on March 21, 1996. As the file will show, respondent filed 
its opposition to complainant's motion for production of the five 
most recent Federal income tax returns in a timely manner on 
March 15, 1996. Therefore, the specific inquiry I make here is 
whether the Court had an opportunity to read and consider 
respondent's opposition prior to the March 15, 1996 ruling. 
(File stamped copy enclosed for ease of reference) . 

In the event the Court did not have an opportunity to 
consider respondent's opposition on the merits, we would 
respectfully request that the Court accept this letter as a 
motion for reconsideration. 

RDW:ha 
Enclosure 

~~G~ 
Robert D.~ 

cc: /6avid M. Jones, Esq., Counsel for Complainant 
Steven Armsey, Regional Hearing Clerk 

1400.3433.12 



LAW OFFICES 

BEVERIDGE & DIAMOND 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

SUITE 3400 

ONE SANSOME STREET 

SAN FRANCISCO, CA 94104-4438 

ROBERT D. WYATT 
(415) 397-0100 

TELECOPIER (415) 397-4238 

September 8, 1994 

VIA HAND DELIVERY 

David M. Jones, Esq. 
Office of Regional Counsel RC-2-1 
United States Environmental 

Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: EPA v. Catalina Yachts. Inc. 
EPCRA Docket No. 09-94-0015 

Dear David: 

BEVERIDGE & OIAMONO, P. C. 
SUITE 700 

1350 1 STREET, N. W. 
WASHINGTON, D. C. 20005-3311 

(202) 789-6000 

40TH FLOOR 
437 MADISON AVENUE 

NEW YORK, N.Y. 10022-7380 
!212) 702-5400 

BEVEF'IOGE & OIAMONO 
. . ONE BRIDGE PLAZA 
FORT LEE, N.J. 07024-7502 

czot> ses-elez 

In response to EPA Region 9's settlement o~fer at our 
meeting on August 25, 1994 catalina Yachts provides the following 
for your consideration. 

The administrative complaint alleges that Gatalina Yachts, 
Inc. ("Catalina") failed to file seven Form R reports in 
violation of SARA § 313 for the use of acetone and styrene in 
calendar years 1988-1992. Based on the EPA Enforcement Response 
Policy ("Penalty Policy") for SARA § 313 violations, EPA 
initially proposed the maximum fine of $25,000 for each alleged 
violation for a total proposed penalty of $175,000. 

At the settlement meeting, EPA offered to reduce the 
proposed penalty by 30% to $122,500. EPA officials recognized 
that Catalina fully cooperated with EPA and that Catalina took 
timely action to prepare and file the relevant reports. Under 
the EPA Penalty Policy, cooperation and good faith efforts to 
timely comply with SARA § 313 can each provide a 15% reduction, 
and this formed the basis for Region 9's position. 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
September 8, 1994 
Page - 2 -

Catalina appreciates Region 9's weighing of the facts, even 
though Agency personnel are constrained by the narrow limits of 
the penalty policy. Catalina, however, respectfully concludes 
that the facts of this case support a dramatically lower penalty. 
As Gerry Douglas of Catalina explained at the meeting, Catalina 
Yachts is a small family-owned corporation that designs and 
builds moderately priced sailboats. It did not become aware of 
the existence of the SARA § 313 program until the EPA site visit 
in November 1993. Moreover, Catalina had performed public 
disclosure through its filings with local government agencies and 
conducted community outreach in several different ways at all 
times relevant to this action. Consequently, Catalina had 
complied with the substantive requirement of SARA § 313 in ways 
much more likely to meet its underlying purpose and objectives of 
the statute and regulations. · 

Mr. Douglas explained that prior to 1988, Catalina prepared 
its own environmental reports. However, because of the 
significantly increased complexity in meeting numerous federal, 
state, and local environmental requirements, in that year 
catalina hired an environmental consultant to prepare all 
environmental reports. The consultants did not advise Catalina 
of Form R requirements. Moreover, as shown to you at the 
settlement conference, the material safety data sheets ("MSDSs") 
provided by the supplier for acetone did not have any SARA § 313 
notice, and the MSDSs for the resins that contained styrene had a 
confusing and obscure reference to SARA § 313 that did not fairly 
put a reasonable person on notice of the requirements. Catalina 
also attended a workshop on air emissions at the local air 
district but was not informed about these requirements. 

In addition, Catalina filed documents with local agencies 
that disclosed the use of acetone and resins that contained 
styrene. Public documents filed by Catalina also disclosed its 
air emissions. Finally, Catalina held an open house which was 
attended by any community members. Visitors toured the plant and 
were told about the use of various materials used to construct 
the boats. 

Catalina recognizes that EPA staff discretion is 
circumscribed by the EPA Penalty Policy. Because this Policy 
results in a disproportionately harsh result relative to the 
facts of this action, we would like to know your views regarding 
proceeding on a hearing before the ALJ on the enclosed draft 



BEVERIDGE & DIAMOND 

David M. Jones, Esq. 
September 8, 1994 
Page - 3 -

Joint Statement of Undisputed Facts. Mr. Douglas has personal 
knowledge of these facts and would be able sign a sworn 
declaration if this approach is acceptable to Region 9. Perhaps 
the discretion of the administrative law judge could result in a 
more just resolution of the proposed penalty. 

If you believe there is merit to this approach, please call 
me at (415) 983-7701 or Eileen M. Nottoli at (415) 983-7714. 

ROW:ha 
cc: Gerry Douglas, Catalina Yachts, 
1400.3433.03 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

Robert D. Wyatt, Esquire 
BEVERIDGE & DIAMOND 

75 Hawthorne Street 
San Francisco, CA 94105 

January 31, 1995 

One Sansome Street, Suite 3400 
San Francisco, CA 94104-4438 

Re: Catalina Yachts, Inc. 
Docket No. EPCRA-09-94-0015 

Dear Mr. Wyatt: 

Receipt of yJur letter of January 27, 1995, regarding the 
subject administrative enforcement action is hereby acknowledged. 
By this letter you are informed that your offer in settlement of 
this action by payment of a civil penalty of $10,000.00 is 
unacceptable. In your aforementioned letter you set forth 
fifteen bullets which identify your belief that your inadequate 
offer in settlement is fair and reasonable. The following is our 
response to those reasons: 

1. Assuming that Catalina is liable, an appropriate discounted 
penalty should be for one (1) count in light of all the · 
facts and circumstances. 

All of the facts and circumstances are set forth in the 
Complaint and Notice of Opportunity for Hearing (Complaint) . We 
proceed in settlement on the basis that our Complaint is valid 
unless and until persuaded to the contrary by Respondent. To 
date we have seen nothing on the record in this matter which we 
can consider as in any way diminishing the validity of our 
Complaint. There is no basis either in law or fact for "an 
appropriate discounted penalty." There is no basis in this 
administrative enforcement action either in law or fact for a 
penalty assessment based on just one count. 

2. Catalina Yachts is a small family-owned corporation that 
designs and builds moderately priced sailboats in Woodland 
Hills, California. Catalina was not made aware of the 
existence of the SARA § 313 program until the EPA site visit 
in November 1993. 

The characterization of Respondent as "small'' and "family­
owned" in no way biases Respondent so far as Complainant is 
concerned. According to the information in our possession, 
Respondent's annual gross sales were approximately 
$40,000,000.00. 



Robert D. Wyatt, Esquire 
Catalina Yachts, Inc. 
January 31, 1995 

Page 3 

5. The MSDSs for the resins that contained styrene had a 
confusing and obscure reference to SARA § 313 that did not 
fairly put a reasonable person on notice of reporting 
requirements. 

The nature of the MSDSs that is "confusing and obscure 
reference to SARA § 313" which in the opinion of Respondent "did 
not fairly put a reasonable person on notice" that there was an 
obligation under EPCRA to submit a Form R is simply a matter of 
Respondent's opinion. Nevertheless, upon a showing by Respondent 
such "confusing and obscure reference" may give rise to a further 
adjustment of the proposed civil penalty in settlement. Again, 
ignorance is no excuse and everyone is deemed to know the law. 

6. Catalina attended several workshops on air.emissions at the 
South Coast Air Quality Management District and was not 
informed about the SARA § 313 reporting requirements. 

Respondent has made no showing that the South Coast Air 
Quality Management District has any responsibility to inform 
Respondent with respect to Respondent's obligations under EPCRA. 
Again, everyone is deemed to know the law. 

7. Catalina fully cooperated with EPA during EPA's site visit 
in November 1993. 

In this regard Respondent was only doing that which it was 
legally obligated to do, that is cooperate with the EPCRA 
Inspector. While such cooperation is expected, desired and 
welcome, not a lot of credit can be given by way of penalty 
reduction for good behavior. However, credit for cooperation is 
implicit in the offer that was made during our last settlement 
conference. 

8. Catalina took timely action to prepare and file the relevant 
Form R reports upon being advised by EPA of the program. 

See my remarks under 7 above. 

9. There has been no harm to public health or the environment 
as a result of late filings. 

It is a well known fact that EPCRA is a national 
neighborhood watch program. The violation is not based on harm 
in the physical sense but the deprivation of information relative 
to the possibility of harm. EPCRA, like all of the Environmental 
Statutes, is a strict liability statute. Strict liability being 
an offshoot of the criminal law, there is no requirement of a 
showing of harm in order to find liability. 



Robert D. Wyatt, Esquire 
Catalina Yachts, Inc. 
January 31, 1995 

Page 5 

discontinuance of acetone was purely a program call. This ~riter would suggest that if Respondent discontinued the use of the chemical (13 above) as opposed to substitution of some other chemical not on the list of chemicals subject to EPCRA, the substitution would, from our point of view, be more impressive. The discontinuance suggests that the use of the chemical in the manufacture of Respondent's product was unnecessary all along. Whether discontinued or substituted, more information is needed. Among other things, we would like to know when the substitution effort took place, before or after the inspection. 
15. Catalina suffered substantial financial losses between 1989 to 1993. 

In support of any claim that Respondent lacks anility to pay, we would like to have a certified or signed copy of Respondent's Income Tax Return for the five years preceding the date the Complaint was filed. 

The last full paragraph on page 3 of your letter contains either a misunderstanding or a grievous misstatement of the facts. At no time has this writer ever stated or represented to you that he was "bound" by the Enforcement Response Policy. What I have told you, and I repeat here, is that I will not deviate from the requirements of the Enforcement Response Policy. There is a distinct difference between what I have said and your claim as to what I have said. 

As for Judge Nissen's predilections regarding the Region's views with respect to the Enforcement Response Policy, I have two responses: 

1) Judge Nissen's remarks may foretell how Judge Nissen will rule if the matter of the civil penalty comes before him, but until such time, the Enforcement Response Policy is the Agency's guidance in the matter of penalty which Regional management instructs that I shall follow; 

2) Judge Nissen has no part in settlement discussions and to the extent that his remarks are regarded as such are clearly outside of the bounds of his authority. 

In the penultimate paragraph of your letter you ask me to refer you to someone in the Agency who can give you the relief that you desire. Please be informed that until Regional management informs this writer to the contrary, I will be the Agency's legal representative in this action. In the event there is any change in the Region's policy regarding civil penalty and the Enforcement Response Policy, you will hear it from me just as 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105 

September 12, 1994 

Robert D. Wyatt, Esquire 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104-4438 

Re: Cataline Yachts, Inc. 
Docket No. EPCRA-09-94-0015 

Dear Mr ~· Wyatt: 

Receipt of your letter of September 8, 1994, subject as above 
and the accompanying proposed Joint Statement of Undisputed Facts 
is hereby acknowledged. Your aforementioned declaration contains 
many statements the basis for which is known only to your client. 
Accordingly, we decline your invitation to join you in the 
stipulation. 

That your client is interested in reducing the civil penalty 
assessed in this administrative enforcement action to a bare 
minimum should come as no surprise to either of us. The only sound 
manner in which the desired result can be achieved in my experience 
is through the hearing process. 

As you readily admit in your proposed statement, your client 
fail~d to file the Form Rs as alleged in the complaint. So, why 
should either of us labor that issue. The better approach in my 
view is to stipulate to the fact that there are no material issues 
of fact with respect to liability -and file a joint motion asking 
the Presiding Administrative Law Judge to decide the amount of the 
civil penalty based on submissions from each side. 

I believe that the approach suggested above will severely 
curtail the amount of time and expense either side will suffer in 
disposing of this matter. Please let me have your concurrence by 
return mail and if you so chose, your proposed stipulation with 
respect to liability. 

Counsel 

• 



UJ/U4/96 MUN 15:Z6 FAX 415 397 4Z38 BEVERIDGE & DIAMOND 

LAW OFFICES 

BEVERIDGE & DIAMOND 
A I'AIITNEII.!IIolll" INCLUOIN; A PROF'CSSIOIIAL COII,ORATJON 

SUIT£ 3400 
ONe: SANSOME: STR~E:T 

SAN FAANCISCO, CA 94104-4438 

AOB E:RT 0. WYATT 
01~£CT DIAL NUMBER 

(415) 883•7701 

VIA FACSIMILE/MAIL 

(41$) 397-0100 

Tl!:l.S:COPIE:Fl (415) 397-423$ 

March 4, 1996 

The Honorable Spencer T. Nissen Administrative Law Judge Office of Administrative Law Judges United States Environmental Protection Agency 401 M street, s.w.,.Room M3708B washington, D.c. 20460 

Re: EPA v. Catalina Yachts. Inc. Docket No. EPCRA 09-94-0015 

Dear Judge Nissen: 

llll 002 

8EVEIIJOGE: & OIAMOND, ll e. 
SUITE 700 

1350 I STREET, N. 'N. 
WASHINGTON, 0, c. i!0005•3311 

!20i!) 78SI•8000 

40TH FLOOR 
437 MADISON AVr;NUE: 

NI!:W l'ORK, N. T. IC0i!i!•7380 
!212J702•G400 

Si:VE:RIDQI!: & 014MOND 
ONE: SRII)Gf: I"LAZA 

FORT l.Er;, N.J. 07024·7502 
(201) 588•8USi! 

This letter will confirm the availability of my client for hearing in the above-captioned matter on Tuesday, May 14, 1996. I understand that the Court will be issuinq an order confirming the hearing date, as well as a schedule for submission of briefs and related matters. 

Very· truly yours, 

~. 
Robert D. 

ROW:ha 
cc: David M. Jones, Esq., EPA Region IX 1400.3433.09 



- .. --UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
·-REGION IX 

Robert D. Wyatt, Esquire 
BEVERIDGE & DIAMOND 

75 Hawthorne Street 
San Francisco, CA 94105 

October 9, 1996 

One Sansome Street, Suite 3400 
San Francisco, CA 94104-4438 

Re: Catalina Yachts, Inc. 
Docket No. EPCRA-09-94-0015 

Dear Mr. Wyatt: 

You will recall that our letter of May 22, 1996, transmitted 
our proposed Stipulation of Facts to be entered on the record in 
the subject administrative enforcement action. Accompanying this 
letter is our latest version of the proposed Stipulation of Facts 
for your review. 

In the enclosed Stipulation we have modified the earlier 
version to emphasize that the Form Rs with which the action is 
concerned cover the Woodland Hills facility. Fact number 32 has 
been added to show that the Morgan Division of the subject 
corporation ·is not involved in the subject administrative 
enforcement action because our files show that they have 
submitted their Form Rs in a timely manner. 

As discussed during our recent telephone conversations, I 
believe that a stipulation of the facts as we propose will go a 
long way in disposing of this action before the hearing takes 
place and will benefit both sides. I urge you to review the 
enclosed document at your earliest opportunity and if you find 
the proposed stipulation acceptable, execute same in the place 
provided and return the executed document to me. Upon receipt I 
will sign the document, file the original document with the 
Regional Hearing Clerk and return a fully executed copy to you. 
for your files. 

Enclosure 

'. 



In re: 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION 9 

Docket No. EPCRA-09-94-0015 

CATALINA YACHTS, INC., STIPULATION OF FACTS 

Respondent. 

The parties to this administrative enforcement action hereby 

stipulate to the following facts: 

1. The Respondent is Catalina Yachts, Inc., a designer and 

builder of modestly priced boats. 

2. Catalina Yachts, Inc. is a California corporation. 

3. The Respondent is a person as defined by Section 329(7) of 

EPCRA. 

4. The Respondent is an owner or operator of a facility as 

defined by Section 329(4) OF EPCRA which is located at 21200 

Victory Boulevard, Woodland Hills, CA 91364 (hereinafter 

"Facility"). 

5. The Facility employs ten or more full-time employees as 

'. 



defined by 40 C.F.R. § 372.3. 

6. The Facility is classified in Standard Industrial 

Classification 3732. 

7. An authorized EPA representative inspected the Facility on or 

about November 15, 1993. 

8. The November 15, 1993, inspection of the Facility revealed 

that in calendar year 1988 and 1989 Respondent otherwise used 

acetone, CAS No. 67-64-1, in excess of 10,000 pounds. 

9. Acetone is a toxic chemical, which, at the time of the 

inspection was listed under 40 C.F.R. § 372.65. 

10. Respondent failed to submit a Form R for calendar years 1988 

and 1989 for acetone to the Administrator, U.S. Environmental 

Protection Agency and to the State of California, by July 1 of 

1989 and 1990. 

11. The November 15, 1993, inspection of the Facility revealed 

that in calendar year 1988 Respondent processed styrene, CAS No. 

100-42-5, in excess of 50,000 pounds. 

12. The November 15, 1993, inspection of the Facility revealed 

that in calendar years 1989, 1990, 1991 and 1992, Respondent 

processed styrene, CAS No. 100-42-5 in excess of 25,000 pounds. 

13. Styrene is a toxic chemical listed under 40 C.F.R. § 372.65. 

14. Respondent failed to submit a Form R for the Facility for 

calendar years 1988, 1989, 1990, 1991 and 1992, for styrene to 

the Administrator, U.S. Environmental Protection Agency and to 

the State of California, by July 1 of 1989, 1990, 1991, 1992 and 

1993. 

2 
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15. The Order Granting Motion For Accelerated Decision As To 

Liability dated January 10, 1995, established that Respondent has 

violated EPCRA as alleged in the Complaint a~d that the only 

issue remaining for hearing is the amount of the civil penalty to 

be assessed. 

16. Re~pondent had annual sales of approximately $38 million at 

the time that the Complaint was filed. 

17. Respondent had more than fifty employees at the time that 

the Complaint was filed. 

18. The proposed civil penalty set forth in the Complaint was 

calculated in accordance with the August 10, 1992, Enforcement 

Response Policy for Section 313 and Section 6607 of the Pollution 

Prevention Act (1990) (hereinafter "ERP"). 

19. In calculation of the civil penalty in this matter, EPA took 

into account the nature, circumstances, extent and gravity of the 

violation(s) and, with respect to the violator, ability to pay, 

effect on ability to continue in business, history of prior such 

violations, the degree of culpability and such other matters as 

justice may require. 

20. The purpose of the ERP is to ensure that the U.S. 

Environmental Protection Agency takes appropriate enforcement 

actions in a fair and consistent manner as well as to ensure that 

the enforcement response is appropriate for the violation. 

21. In calendar years 1988 and 1989, Respondent used more than 

ten times the 10,000 pound threshold for otherwise use of 

acetone. 

3 



22. Respondent submitted the Form Rs for the Facility for 

calendar years 1988 and 1989, for acetone greater than one year 

after July 1, 1989 and July 1, 1990, respectively. 

23. In calendar year 1988, Respondent processed more than ten 

times the 50,000 pound threshold for styrene. 

24. In.calendar year 1989, 1990, 1991 and 1992, Respondent 

processed more than ten times the 25,000 pound threshold for 

styrene at the Facility. 

25. Respondent submitted the Form R for the Facility for 

calendar year 1989, for styrene greater than one year after July 

1, 1990. 

26. Respondent submitted the Form R for the Facility for 

calendar year 1990, for styrene greater than one year after July 

1, 1991. 

27. Respondent submitted the Form R for the Facility for 

calendar year 1991, for styrene greater than one year after July 

1, 1992. 

28. Respondent submitted the Form R for the Facility for 

calendar year 1992, for styrene greater than one year after July 

1, 1993. 

29. Respondent is currently in compliance with EPCRA. 

30. Respondent submitted the appropriate forms for the Facility 

for acetone to the State of California for 1988, 1989 and for 

styrene for 1988, 1989, 1990, 1991 and 1992. 

31. Respondent does not have a history of past violations of 

EPCRA either at the Facility. 

4 
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32. Respondent's Morgan Division located at 7200 Bryan Dairy 

Road, Largo, Florida 34747-1504 is not involved in this 

administrative enforcement action because Complainant's records 

show that Form Rs were submitted for acetone and styrene as 

required by law. 

33. Region 9 has conducted outreach workshops under EPCRA. 

Notice of the workshops is mailed to companies that may be 

required to report under EPCRA. Respondent was on the mailing 

list for these mailings at least in 1987 and 1993. 

34. Information contained in the toxic chemical release 

inventory is used by both EPA and local communities for purposes 

of emergency planning and pollution prevention planning. 

35. Acetone was delisted by the Final Rule published at 60 Fed. 

Reg. 31643, effective June 16, 1995. 

Dated: October 9, 1996. 

'. 

U. S. Environmental Protection Agency, 
Region 9 

By: ________________________________ __ 

Catalina Yachts, Inc. 

By=----------------------~----------Robert D. Wyatt, Esquire 
Beveridge & Diamond 

5 



CERTIFICATE OF SERVICE 

I hereby certify that the original copy of the foregoing 
Stipulation of Facts was filed with the Regional Hearing Clerk, 
Region 9 and that a copy was sent by First Class Mail to: 

and to: 

/(J -10 --ifo 
Date 

Spencer T. Nissen 
Administrative Law Judge 
Office of Administrative Law Judges 
United States Environmental Protection Agency 
401 M Street, Room 3706 (1900) 
Washington, D. C. 20460 

Robert D. Wyatt, Esquire 
Eileen M. Nottoli, Esquire 
BEVERIDGE & DIAMOND 
One Sansome Street, Suite 3400 
San Francisco, California 94105 

Off1 e of Regi al Counsel 
U. S. Environrn ntal Protection 

Agency, Region 9 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105 

November 14, 1996 

FAX (415) 397-4238 

Robert D. Wyatt, Esquire 
BEVERIDGE & DIAMOND 
One Sansome Street, Suite 3400 
San Francisco, CA 94104-4438 

Re: Catalina Yachts, Inc. 
Docket No. EPCRA-09-94-0015 

Dear Mr. Wyatt: 

This letter is a response to your voice mail message that I 
received yesterday in the afternoon. To the three questions that 
you asked, I have the following responses: 

1. The Certified Statement is dated June 28, 1996, why the 
delay in filing the document? 

There are two reasons for not filing the document earlier. 
One, is the hope that the case would settle and filing of 
additional documentary evidence would in that event, be 
unnecessary. The second reason is more obvious--the hearing is 
set to begin January 28, 1997, I will be on annual leave much of 
the month of December, returning in early January. I would 
consider it unprofessional and inappropriate to wait until I'm 
ready to step through the courthouse door to amend the prehearing 
exchange. Most ALJs in my experience want these modifications as 
soon as possible. Some of the ALJs, and I don't know where Judge 
Nissen stands in this regard, will not permit amendment of the 
prehearing exchange to add documents after the hearing commences. 

2. Relevance of the document to be filed? 

This document is to show that Respondent's Florida operation 
has at all times complied with the Section 313(a) of EPCRA. 

3. Would Complainant object to Respondent amending its 



Robert D. Wyatt, Esquire 
BEVERIDGE & DIAMOND 
Re: Catalina Yachts, Inc. 
November 14, 1996 

Page 2 

prehearing exchange? 

Complainant has no objection to Respondent amending its 
prehearing exchange and would urge Respondent to do so as soon as 
possible. In amending your prehearing exchange you should be 
prepared to respond to the same questions that you've raised. 

I hope the responses to your interrogatories above, will 
permit you to respond to our November 6, message that you have no 
objection to the motion to amend our prehearing exchange. If you 
have any questions regarding this letter or the Catalina 
enforcement action, please feel free to contact me at your 
convenience. 

Assistant 



UNITED., TATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 

January a, 1997 

Hon. Spencer T. Nissen 
Office of Administrative Law Judges 
Environmental Protection Agency 
401 M street, s.w. 
washington, D.C. 20460 

RE: CATALINA YACHTS 
DOCKET # EPCRA-09-94-0015 

Dear Judge Nissen: 

I am writing to inform you of the room assignment for the hearing you have scheduled in the above-named action. This courtroom is provided by the u. s. District Court. 

The assignment is: 

ROOM: 
DATES: 
LOCATION: 

Courtroom ~~1, 11!h Floor 
January 28 & 29 
u.s. District Court 
450 Golden Gate Avenue 
San Francisco, CA 94102 

Access to the court will be provided by building security. For 
facility questions during the hearing you may contact Sharon Moss, Director of Court Services, of the u.s. District. The phone number 
for Ms. Moss is (415) 522-2057. 

A court reporter from the Hill Reporting Service has been scheduled to prepare the transcript. Contact: Kay Hill. Phone: 
(415) 661-3344. 

If I may be of further assistance, please contact me at 
(415)-744-1389. 

cc: D. Jones 
R. Wyatt 

o:::a&: 1rCVVJ 
~~teven Armsey 

t/~ Regional Hearing Clerk 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In the Matter of 

BEFORE THE ADMINISTRATOR 

) 
) 

Catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015 
) 

Respondent ) 

NOTICE OF HEARING 

Notice is given that a hearing on the captioned proceeding 

under Section 325 of the Emergency Planning and Community Right-To­

Know Act of 1986, 42 u.s.c. § 11045 (Supp. IV 1986), will be held 

in San Francisco, California, co~encing at 9:30 a.m. on Tuesday, 

January 28, 1997. 

A pre-hearing conference will immediately precede the hearing 

at the same time and place. 

The Regional Hearing Clerk is directed to make arrangements 

for reporting services and for a suitable ,hearing room and to 

inform the parties and the undersigned of its location. 

Dated this day· of September 1996. 

' 

Judge 



CERTIFICATE OF SERVICE 

This is to certify that the original of this NOTICE OF 

HEARING, dated September 4, 1996, in re: Catalina Yachts, Inc.; 

Dkt. No. EPCRA-09-94-0015, ·was mailed to the Regional .Hearing 

Clerk, Reg. IX, and a copy was mailed to Respondent and Complainant 

(see list of addressees) . 

(2/e/~9.~ 

DATE: September 4, 1996 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One·sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Helen F. Handon 
Legal Staff Assistant 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

In the Matter of 

catalina Yachts, Inc., Docket No. EPCRA-09-94-0015 

Respondent 

NOTICE OF CANCEL~~TION OF HEARING 

Counsel for Complainant having by motion, dated June 5, 1996, 

requested leave to continue the hearing on the captioned matter due 

to unavailability of Complainant's .main witness, the hearing 

scheduled for July 23, 1996, is canceled. The hearing will be 

rescheduled at a later date. 

Dated this Li.~ day of June 1996. 

l 

Judge 



CERTIFICATE OF SERVICE 

This is to certify that the original of this NOTICE OF 

CANCELLATION OF HEARING, dated June ~8, 1996, in re: Catalina 

Yachts, Inc., Dkt. No. EPCRA-09-94-0015, was mailed to ~he Regional 

Hearing Clerk, Reg. IX, and a copy was mailed to Respondent and 

Complainant (see list of addressees) . 

~~~~-~ 
Helen F. Handon 

DATE: June 18, 1996 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Legal Staff Assistant 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 

75 Hawthorne Street 

San Francisco, Ca. 94105 

May 6, 1996 
Honorable Spencer T. Nissen 
Environmental Protection Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

RE: CATALINA YACHTS, INC. 
DOCKET # EPCRA-09-94-0015 

Dear Judge Nissen: 

I am writing to inform you of the room assignment for the 
hearing recently re-scheduled in the above named case. 

The assignment is: 

ROOM: 
DATE: 
LOCATION: 

Courtroom #1 
July 23-24, 1996 
U.S. BANKRUPTCY COURT 
235 Pine Street (24th Floor) 
San Francisco, CA 94104 

This courtroom is provided by the Bankruptcy Court. The 
courtroom is located on the 24th floor, but in order to gain access 
to the room, please proceed first to the security office on the 
19th floor. For questions regarding the facility, you may contact 
the court clerk, Valerie Knorr, at (415)-705-3126. 

A court reporter will be scheduled to produce the hearing 
transcript. I will provide you the name and address of the 
reporting service shortly. 

For any further assistance, please call me at (415)-744-1389 

cc:D.Jones 
E.Nottoli 

Sincerely, 

s~f\ / 
Steven Armsey ~ 
Regional Hearin~k 

Printed on Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In the Matter of 

BEFORE THE ADMINISTRATOR 

) 
) 

catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015 
) 

Respondent ) 

NOTICE OF RESCHEDULED HEARING 

The hearing on the captioned proceeding under Section 325 of 

the Emergency Planning and Community Right-To-Know Act of 1986, 42 

u.s.c. § 11045 (Supp. IV 1986), will commence at 9:30a.m. in San 

Francisco, California, on Tuesday, July 23, 1996,* in lieu of 

Tuesday, May 14, 1996, as previously scheduled. 

Other instructions in the notice, dated February 28, 1996, qre 

not changed. -

Dated this day of April 1996. 

Judge 

* It is anticipated that the hearing will require two days. 



CERTIFICATE OF SERVICE 

This is to certify that the original of this NOTICE OF 

HEABcrNG, dated April 25, 1996, in re: Catalina Yachts, Inc., Dkt. 

No. EPCRA-09-94-0015, was mailed to the Regional Hearing Clerk, 

Reg. IX, and a copy was mailed to Respondent and Complainant (see 

list of addressees) . 

DATE: April 25, 1996 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Helen F. Handon 
Legal Staff Assiitant 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In the Matter of 

BEFORE THE ADMINISTRATOR 

) 
) 

catalina Yachts, Inc., ) Docket No. EPCRA-09-94-0015 
) 

Respondent ) 

ORDER RESCINDING DISCOVERY ORDER 

Unde+ date of February 29, 1996, Complainant filed a 

'motion for discovery requesting that catalina be directed to 

provide copies of its income tax returns for the most recent five-

year period. The information was assertedly sought for the purpose 

of assisting Complainant to meet its burden of proof as to the 

appropriateness of the penalty in accordance with In re: New 

Waterbury. Ltd., TSCA Appeal No. 93-2 (EAB, October 20, 1994). 

Under Rule 22.16(b) of the Con$olidated Rules of Practice (40 CFR 

Part 22), a party's response to a motion is to be filed within ten 

days of service of the motion. Rule 22.07(c) provides, however, 

that where service is by mail, five days shall be added to the time 

allowed for serving a responsive pleading. Catalina's response to 

the motion wa~ therefore due to be filed (with the Regional Hearing 

Clerk) on or before March ·15, 1996. 

On March 15, 1996, I issued an order directing catalina 

to provide Complainant copies of its income tax returns for the 

most recent five-year period on or before April 12, 1996. On 

March 19, 1996, my office received a copy of Catalina's memorandum, 

dated March 15, 1996, in opposition to the motion. Information 
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from the Regional Hearing Clerk's office reveals that the 

memorandum was filed on the day it was dated. Therefore, the 

opposition was timely and the order granting Complainant's motion 

should not have been issued without considering Catalina's 

objections. For the reasons set forth below, the order directing 

Catalina to produce its income tax returns will be rescinded. 

DISCUSSION 

By way of background, Catalina asserts that Complainant 

has previously been supplied a sworn declaration from its 

accountant' detailing Catalina's financial status for the relevant 

years. Moreover, Catalina points out that Complainant has obtained 

a Dun & Bradstreet report which reflects Catalina's financial 

condition.Y Accordingly, Catalina argues that the motion should 

be denied as burdensome and duplicative. In accordance with Rule 

22.24 {40 CFR Part 22), the burden of proving that a proposed 

penalty is "appropriate" is on Complainant. This includes a prima 

facie showing of respondent's financial status from which it can be 

Y A Dun & Bradstreet report, dated January 31, 1995, is 
proposed exhibit 5 in Complainant's prehearing exchange. The 
report indicates, inter alia, that Catalina has estimated sales of 
over $38 million and 410 employees. 
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f 

inferred that "ability to pay" should not affect the proposed 

penalty.Y 

Next, catalina argues that In re New Waterbury, supra, 

cited by complainant, is inapposite, because it does not address 

alleged violations of EPCRA, because EPCRA § 325(c), the penalty 

provision applicable here, does not require consideration of 

"ability to pay", and lastly, because catalina has not asserted 

"ability to pay" as a defense to the proposed penalty. Rather, 

catalina says that it has submitted evidence of its financial 

condition as one of several allegedly compelling factors arguing 

for no penalty or a de minimus pena·l ty. The fact that New 

waterbury involved the Toxic Substances Control Act ra~her than 

EPCRA is not controlling, because the principles of that case are 

for application whenever the relevant statute requires 

consideration of ability to pay in determining a penalty. In this 

regard, while Catalina is correct that EPCRA § 325(c) does not 

expressly incorporate the factors to be considered in determining 

Y New Waterbury, supra (slip op1n1on_at 15). Although EPCRA 
§ 325(c) (42 u.s.c. § 11045(c)), the applicable penalty provision 
for the violation of EPCRA § 313 at issue here, does not expressly 
incorporate the factors specified in EPCRA § 325 (b) (1) (C),· which 
are to be considered in determining Class I penalties, or EPCRA § 
325(b((2), which incorporates the penalty provision from section 16 
of the Toxic Substances Control Act for determining Class II 
penalties, the Agency has quite reasonably taken the position that 
these factors were intended to be applied for violations of § 313. 
See the Enforcement Response Policy (ERP) for Section 313 of EPCRA 
(December 2, 1988) and the ERP for EPCRA § 313 and Section 6607 of 
the Pollution Prevention Act (August 10, 1992). "Ability to pay" 
and "affect [of the penalty]" on Catalina's "ability to continue to 
do business", which are sometimes treated as one factor, must, 
therefore, be considered in assessing any penalty herein. 
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a penalty provided by EPCRA §§ 325(b) (1) (C) or (b) (2), the Agency's 

conclusion that Congress intended the same factors to be applied in 

assessing penalties for violations of EPCRA § 313 is considered to 

be reasonable.;v 

More telling is Catalina's assertion that it is not 

raising ability to pay as a defense to the proposed penalty. 

Although this may not eliminate Complainant's duty to consider such 

factor, if the statute, as we have seen, is interpreted as 

requiring such consideration, it reduces to the vanishing point the 

likelihood that catalina can contest the proposed penalty upon the 

ground that insufficient consideration was given to its financial 

condition. There is no doubt that as an objec~ion to a proposed 

penalty "ability to pay" may be waived. See, e.g., New Waterbury, 

supra (slip opinion at 12-16). Inasmuch as the only reasonable 

interpretation of Catalina's assertion is that it is a waiver of 

"ability to payjinability to pay" as a defense to the penalty 

sought by Complainant, the order directing catalina to provide 

Complainant with copies of its income tax returns for the most 

recent five-year period will be rescinded. 

;v Supra note 2. Acceptance of Catalina's argument that ability 
to pay is not for consideration in determining the penalty would 
also seemingly mean that it is inappropriate to consider "other 
factors as justice may require." Upon reflection, Catalina may 
wish to reconsider this position. See In re Spang & Company, EPCRA 
Appeal Nos. 94-3 & 94-4 (EAB, October 20, 1995). 
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ORDER 

The order directing Catalina to provide Complainant with 

copies of its income tax returns for the most recent five-year 

period is rescinded. 

Dated this __ -L~----------day of April 1996 



CERTIFICATE OF SERVICE 

This is to certify that the original of this ORDER RESCINDING 

DISCOVERY ORDE~, dated April 1, 1996, in re: Catalina Yachts, 

Inc., Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing 

Clerk, Reg. IX, and a copy was mailed to ~espondent and Complainant 

(see list of addressee~) . 

~,J.~ 

DATE: April 1, 1996 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco,• CA 94105 

Helen F. Handon 
Legal Staff Assistant 

COPY ALSO FAXED 

COPY ALSO FAXED 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

In the Matter of 

catalina Yachts, Inc., 

Respondent 

) 
) 
) Docket No. EPCRA-09-94-0015 
) 
) 

0 R DE R 

Counsel for Complainant having by motion, dated February 29, 

1996, requested certain financial documents from Respondent which 

will assist Complainant in meeting its burden of proof with respect 

to the appropriateness of the civil penalty, and good cause having 

been shown, Respondent shall provide Complainant with copies of its 

federal income tax returns for the most recent five-year period on 

or before April 12, 1996'. 

Dated this J.r'~day of March 1996. 

Judge 



CERTIFICATE OF SERVICE 

This is to certify that the original of this ORDER, dated 

March 15, 1996, in .re: Catalina Yachts, Inc., Dkt. No. EPCRA-09-

94-0015, was mailed to the Regional Hearing Clerk, Reg. IX, and a 

copy was mailed to Respondent and Complainant (see list of 

addressees) . 

DATE: March 15, 1996 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Helen F. Handon 
Legal Staff Assistant 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 

75 Hawthorne Street 

San Francisco, CA 941 05-3901 

March 12, 1996 

Honorable Spencer T. Nissen 
·Environmental Protection Agency 
401 M Street, S.W. 
Washington, D.C. 20460 

RE: CATALINA YACHTS, INC. 
DOCKET # EPCRA-09-94-0015 

Dear Judge Nissen: 

I am writing to inform you of the room assignment for the 

hearing you have scheduled in the above named case. 

The assignment is: 

ROOM: 
DATE: 
LOCATION: 

Courtroom #1 
May 14, 1996 
U.S. BANKRUPTCY COURT 
235 Pine Street (24th Floor) 
San Francisco, CA 94104 

This courtroom is provided by the Bankruptcy Court. The 
courtroom is located on the 24th floor, but in order to gain access 

to the room, please proceed first to the security office on the 
19th floor. For questions regarding the facility, you may contact 

the court clerk, Valerie Knorr, at (415)-705-3126. 

A court reporter will be scheduled to produce the hearing 
transcript. I will provide you the name and address of the 

reporting service shortly. 

For any further assistance, please call me at (415)-744-1389 

cc:D.Jones 
E. Nottoli 

Sincerely, 

____..$~ 
Steven Armsey 
Regional Hearin~-~~-



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

In the Matter of 

catalina Yachts, Inc., 

Respondent 

) 
) 
) Docket Nos. EPCRA-09-94-0015 
) 
) 

NOTICE OF HEARING 

Notice is given that a hearing on the captioned proceeding 

under Section 325 of the Emergency Planning and Community Right-To-

Know Act of 1986, 42 u.s.c. § 11045 (Supp. IV 1986), will be held 

in San Francisco, California, commencing at 9:30 a.m. on Tuesday, 

May 14, 1996. 

A pre-hearing conference will immediately precede the hearing 

at the same time and place. 

The Regional Hearing Clerk is directed to make arrangements 

for reporting services and for a suitable hearing room and to 

inform the parties and the undersigned of its location. 

Dated this of February 1996. 

Judge 



CERTIFICATE OF SERVICE 

This is to certify that the original of this NOTICE OF 

HEARING, dated February 28, 1996, in re: Catalina Yachts, Inc., 

Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing 

Clerk, Reg. IX, and a copy was mailed to Respondent and Complainant 

(see list of addressees). 

~~-~ 
DATE: February 28, 1996 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

Helen F. Handon 
Legal Staff Assistant 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

In the Matter of 

catalina Yachts, Inc., 

Respondent 

) 
) 
) Docket No. EPCRA-09-94-0015 
) 
) 

ORDER GRANTING MOTION FOR ACCELERATED 
DECISION AS TO LIABILITY AND 

DENYING MOTION TO STRIKE 

The complaint in this proceeding under Section 325 of the 

Emergency Planning and Community Right-To-Know Act (42 u.s.c. § 

11045) (EPCRA), issued on June 17, 1994, charged Respondent, 

Catalina Yachts, Inc., with failing to file Toxic Chemical Release 

Inventory Reporting Forms (Form Rs) for acetone for the years 1988 

and 1989 and for styrene for the years 1988-1992. For these 

alleged violations, it was proposed to assess Catalina the maximum 

penalty permitted by the Act, $25,000 per violation, for a total of 

$175,000. 

Catalina answered, admitting that it was the owner or operator 

of a facility as defined in EPCRA § 329, which is in SIC Code 3732, 

and that it employed more than ten "full-time employees." catalina 

asserted, however, that it was reviewing its records and unable, at 

the present time, to respond to the failures to file Toxic Chemical 

Inventory Reporting Forms as alleged in the complaint. Catalina 

denied the alleged violations, requested a hearing to contest the 
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violations alleged in the complaint and the penal ties proposed 

therefor. 

On October 4, 1994, Complainant filed a motion for an 

accelerated decision as to liability, alleging that there was no 

genuine issue as to material fact and that Complainant was entitled 

to judgment as a matter of law. Complainant argued that Catalina's 

answer does not clearly and directly deny any [material) factual 

allegation of the complaint as required by Rule 22.15(b) of the 

Consolidated Rules of Practice (40 CFR Part 22) and, therefore, 

constituted an admission thereof in accordance with Rule 22.15(d). 

Catalina responded to the motion under date of October 19, 

1994. Catalina admitted that it did not file "Form R" reports for 

its use of acetone in the years 1988 and 1989 and for its use of 

styrene in the years 1988-1992. Catalina alleged, however, certain 

mitigating circumstances, including that it had filed numerous 

reports with government agencies on its use of resins containing 

styrene and acetone as well as on its emissions. Additionally, 

Catalina alleged that it had discontinued the use of acetone, that 

its sales had declined from approximately $53 million to $29 

million between 1988 and 1992, that it had suffered substantial 

operating losses each year from 1989 to 1993, that it was unaware 

of its EPCRA reporting obligations until the EPA inspection, that 

it had cooperated fully with the inspector and promptly filed Form 

R reports after actual notice of the applicability of the reporting 

program. 
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Finally, Catalina alleged that during settlement negotiations, 

it was informed by EPA representatives that they were required to 

strictly adhere to the Enforcement Response Policy (ERP) for 

Section 313 of EPCRA (1992) and that beyond a 30 percent (downward) 

adjustment, EPA staff had no discretion to further adjust the 

penalty. Catalina points out that to treat the ERP as binding 

makes it a "legislative rule," which, not having been promulgated 

in accordance with the Administrative Procedure Act, is invalid. 

Catalina requested that the ALJ either dismiss this action, 

determine liability without awarding any civil penalty, or schedule 

a hearing as soon as possible to determine an appropriate penalty 

based on all the evidence. 

On November 10, 1994, Complainant filed a motion to strike 

that portion of Catalina's opposition to its motion for accelerated 

decision which referred to communications between the parties at a 

settlement conference, contending (1) that statements made during 

the course of settlement discussions are not admissible under 

Federal Evidence Rule 403 ;11 and ( 2) that the ERP is not a 

legislative rule, because Complainant was willing to adjust the 

penalty by 30 percent. Catalina has opposed the motion to strike, 

asserting that its opposition to Complainant's motion for an 

accelerated decision was not a pleading within the meaning of FRCP 

Rule 12(f) and, thus a motion to strike is not appropriate, and, 

11 Consolidated Rule 22.22 provides ". that evidence 
relating to settlement which would be excluded under Rule 403 of 
the Federal Rules of Evidence is not admissible." 
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that, in any event, Federal Evidence Rule 403 does not require the 

exclusion of evidence "otherwise discoverable" merely because it 

was presented in the course of settlement negotiations. Catalina 

argues that, because the evidence at issue is offered to prove that 

Complainant treats the ERP as binding, rather than to prove 

invalidity of the claim or the amount thereof, the evidence is 

within the mentioned exception and that the motion to strike should 

be denied. 

D I S C U S S I 0 N 

Catalina having conceded that it failed to file "Form Rs" as 

alleged in the complaint, Complainant's motion for an accelerated 

decision as to liability will be granted. 

The motion to strike in part catalina's opposition to 

Complainant's motion for an accelerated decision will be denied.£/ 

There can be no doubt that, if, in fact, Complainant treats the ERP 

as binding, the ERP would be a "legislative rule" and invalid, 

because it was not promulgated in accordance with the APA.~1 

Complainant's argument that the ERP is not a legislative rule, 

because Complainant was willing to consider an adjustment in the 

£! Consolidated Rule 22.16 concerning motions does not limit 
the subject matter of motions in any manner and the fact that FRCP 
Rule 12 (f) confines "motions to strike" to pleadings is not 
controlling. 

~1 See United States Telephone Ass'n v. FCC, 28 F.3d 1232 
(D.C. Cir. 1994). See also Pacific Refining Company, EPCRA Appeal 
No. 94-1 (EAB, December 6, 1994) (dissenting opinion, McCallum, J). 
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proposed penalty of 30 percent, is wide of the mark because the 

adjustment is well within the contemplation of the ERP.Y 

Therefore, consideration of such an adjustment does not refute 

Catalina's contention that the ERP is a legislative rule.21 While 

there is nothing to preclude Complainant from taking patently 

illegal positions during settlement discussions, such tactics make 

a mockery of "good faith" negotiation. 

Although statement's of Complainant's representatives during 

settlement discussions are not admissible, statements with respect 

to the binding nature of the ERP may be "otherwise discoverable" 

within the meaning of Federal Evidence Rule 408.21 It is 

unnecessary to decide at this time, however, whether such 

statements are otherwise discoverable, because no motion for 

discovery is before me. The fact that the exception exists and may 

be applicable is considered a sufficient reason for denying the 

motion to strike. 

Y For example, the ERP under "attitude" authorizes an 
adjustment of up to 15 percent each for "cooperation" and 
11 compliance" ( Id. 18) . Moreover, acetone has recently been 
proposed for delisting (59 Fed. Reg. 49888, September 30, 1994). 
If the proposal were finalized during the pendency of this action, 
Catalina would be entitled to a 25 percent downward adjustment in 
the proposed penalty for the acetone violations under the ERP. 

2/ The ERP is not, of course, binding on the ALJ {Consolidated 
Rule 22.27(b)). 

2! See, e.g., Morse/Diesel, Inc. v. Fidelity and Deposit 
Company of Maryland, 122 F.R.D. 447 (S.D.N.Y. 1988) (requirement 
for a particularized showing that information sought, claimed to be 
protected by Federal Evidence Rule 408, will lead to discovery of 
other admissible evidence) . 
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1. Complainant's motion for an accelerated decision as to 

liability is granted. 

2. Complainant's motion to strike is denied. 

3. The amount of the penalty remains at issue and will be decided 

after a hearing, if a hearing is necessary. 

4. Absent a settlement of this matter, the p~rties will, on or 

before March 10, 1995, furnish to the other party, the 

Regional Hearing Clerk, and the undersigned lists of proposed 

witnesses, summnries of their expected testimony and a copy of 

each document or exhibit proposed to be offered in evidence. 

After receipt of the parties' submittals in accordance with 

this order, I will be in telephonic contact with counsel for 

the purpose of establishing a location and a mutually 

agreeable date for the hearing. 

Dated this day of January 1995. 

pe T. Nissen 
Administrative Law Judge 



CERTIFICATE OF SERVICE 

This is to certify that the original of this ORDER GRANTING 

MOTION FOR ACCELERATED DECISION AS TO LIABILITY AND DENYING MOTION 

TO STRIKE, dated January 10, 1995, in re: Catalina Yachts. Inc., 

Dkt. No. EPCRA-09-94-0015, was mailed to the Regional Hearing 

Clerk, Reg. IX, and a copy was mailed to Respondent and Complainant 

(see list of addressees). 

DATE: January 10, 1995 

ADDRESSEES: 

Robert D. Wyatt, Esq. 
Eileen M. Nottoli, Esq. 
Beveridge & Diamond 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

David M. Jones, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA, Reg. IX 
75 Hawthorne Stree~ 
San Francisco, CA 94105 

Mr. Steven Armsey 
Regional Hearing Clerk 
U.S. EPA, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 

I' ,1 r-: ' /1 
. "-\j[. c.12--v'L./. ~ . __.,c.~, ,:L -: ··--~.&--zA.__. .. ·· 

Helen F. Handon 
Legal Staff Assistant 



UNITED SlM'ES 
ENVIRONMENrAL PRJI'EXO:l'ION AGENCY 

In the Matter of 

catalina Yachts, Inc., 

) 
) 
) DoCket No. EPCRA-09-94-0015 
) 

Resporxient ) 

ORDER OF DESIGNATION 

Administrative raw Judge Spencer T. Nissen, Environmental Protection 

Agency, Washington, D. c., is hereby designated as the Administrative raw 

Judge to preside in this proceeding under Section 325 of the Emergency 

Planning and Comnrunity Right-To-Know Act of 1986, 42 u.s.c. Section 11045 

(SUpp. IV 1986), pursuant to Section 22.2l(a) of the Consolidated Rules of 
. 

Practice Governing the Administrative Assessment of Civil Penalties and 

the Revocation or Suspension of Permits (40 CFR 22.2l(a)). 

Dated: July 22, 1994 

Washington, D. C. 

Acting Chief Admini.strati ve raw Judge 



CERI'IF I CATION 

I hereby certify that the original of this Order of Designation was 

mailed to the Regional Hearin:J Clerk, u. s. EPA, Region IX, arxi a copy 

was sent to ResporDent arxi Corrplainant in this proceeciirx.J. 

~·A~~ 
Office of Administrative Iaw Judges 

Dated: ;z - if 4 - 0?L 

... 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 

Honorable Jon G. Lotis 
Acting Chief Administrative Law Judge 
Environmental Protection Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

RE: CATALINA YACHTS 

July 15, 1994 

DOCKET NUMBER EPCRA-09-94-0015 

Dear Judge Frazier: 

Pursuant to Section 22.21(a) of the Consolidated Rules 
of practice (40 C.F.R. Part 22), the above captioned matter is 
hereby referred to you for assignment of an Administrative Law 
Judge. In accordance therewith, a copy of EPA's Complaint, and a 
copy of Respondent's Answer, are enclosed. 

Respondent is represented by: 

Robert D. Wyatt, Esq. 
BEVERIDGE & DIAMOND 
One Sansome Street, Suite 3400 
San Francisco, CA 94104 

Complainant is represented by: 

cc> D. Jones v' 
R. Wyatt 

David M. Jones, Esq. 
US EPA, Region 9 
Office of Regional Counsel 
75 Hawthorne Street 
San Francisco, CA 94105 

Very truly yours, 

Va-~ _,t__ t!IWI 
~Steven Armsey 

I Regional Hearing Clerk 

Printed on Recycled Paper 


